FE. * * R E Sp 


\ "THEORY any EEE 5 


OF 


corrudtys. 


, £4 | 1 
5 4: 9 a 8 | | 
2 £2 late Lord Chief Baron GILBERT, * 
g : We 5 | 3 
The FourTH EDITION, Correged ; 
WITH 805 2 


An Hiſtorical Introduction on the Fru Srerns, 


And Copious NoTzs and ILLUSTRATIONS, 1 


B CHARLES WATKINS, EE 
* Anker of an EssAr on the Law of Dzscanrs, b. 


ty 14” ? 
© : 


LONDON: „„ ˙ 


PRINTED BY A. sTRAHA ux, ES, 
* LAW-PRINTER TO THE KING'S MOST PECELLENT MAJESTY. 


7 FOR J. BUTTERWORTH, FLEBToSTREET, 


* 3 


VA 


* : 
L | 1 
* \ : 
” : 
= * * 
* 5 
. 
-- K 
7 44 ut 
5 n 
8 ; 
4 
: # 
* * 
5 : 
* 
* 2 
1 * 3 
<>, - * 8 
* n * n 5 
's - 
1 1 * N Fe g N 
; * 
—— . 
% 
of 
4 * 
* 
* 
: 4 
„ 
ny ie 5 
* 
3 . : 
LS *. 
- 4 * ” 
* 
F FD 
= 
. 
ou „ 
d , 
* " 
* 
* 7 ; 
* 
- 
6 4 
* 
mes” 
* 
3 
f 
2, 


* 
9 . 
* 
— 
* 
- 
* 
* 
- 
of " 
A 
* 


- 
* ; [ 
ws # - . BP 
. 
5 * 2 S 
Ay 6 
* 
7 - - F 
d P 2 ** 
* — P 4 
g — 
5 g 
f 
- * 
* 
- 5 / " N 
& - 
F 7 h 
oe, 
* | 
4 
* 
. * 
! 
* 
5 a 
ry p 
- 
* 8 
— 
- 
. 
| : 
, L 4 
— XY 4 
0 0 * 
* 
* 
i! 
Ti £ þ 
. : 
* 
i 
- * 
* 
- 
< * 


* - 
p "2 
4 
- Av 
cord 
= 
N "4 * 
_— ** 
. 9 
"Rv . o ' 
* 24S 0 N. 5 
” "hs * * $ o 6 
Wu - 10 
6 4% 
N ” 48 
| 9 


ITE Tb HONOURABLE | | 
Sir FRANCIS BULLER, Bart. 
ONE or THE JUSTICES OF 
HIS MAJESTY'S COURT or COMMON PLEAS, 


. 1 8 OF | 
THE TENURES OF GILBERT 
x g e's 
* | (wITH PERMISSION) 
MOST RESPECTFULLY INSCRIBED, 


BY 


6 HIS OBLIGED AND 


OBEDIENT SERVANT, 


CHARLES WATKINS, 


 *xonDoON ; 
EASTER TERM, 1796. 


AZ 


. *3 
w-, 5. 
C vw os 
[= 
: - 


— — 


— — ———— 


ADVERTISEMENT: | 


H E Kormer Editions of the TENVURES 
or GiLBERT having become ex- 


| tremely ſcarce, it is conceived that no 
apology can be requiſite for preſenting a 


new one to the world. The deſervedly 
high eſtimation in which the original has 
been ſo long held, muſt equally render 
unneceſſary any eulogium which an Ad- 
vertiſement can beſtow : It remains there- 


fore only to ſay, that the preſent Editor 


has been anxious to add to the utility of 


the Work; and, by pointing out more 


immediately the principles on which the 
doctrines advanced are eſtabliſhed, and by 
the addition of references, to enable the 
Student more eaſily to purſue his re- 
ſearches. | 


The preſent Editor embraces, with 
much pleaſure, the opportunity thus af- 


forded him, of acknowledging the obli- 
gation which he owes to the friendſhip 


and politeneſs of Mr. Harxcxrave, for his 
kind 


© 
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ADVERTISEMENT. 


kind communication of the Chief Baron's 


Manuſcript ** HisToRY OF THE FEUup, which 
is in the Poſſeſſion of that Gentleman. 
From that Manuſcript, the Editor has 
been enabled to correct many paſſages in 
the & Treatiſe on Tenures, and to enrich 
his pages with ſome obſervations of the 
very learned Author, with which, till 
now, the Profeſſion has not been pre- 
Nd. 0 | 8 
"The Editor is ſorry that he was not en- 
abled to correct the whole of the text 
But he remembered the inviolability which 


the ſacredneſs of the Author's work muſt 


ever demand. The inaccuracies which 
occur muſt be rather lamented than con- 
demned, when it is conſidered that the 
work was poſthumous; and that the in- 
genious Author was frequently incapaci- 


_ tated, during many of his latter years, to 


write himſelf, and, in conſequence, obliged 
to truſt to his clerks for the faithful com- 
munication of what he could only dictate. 


some few Notes were added to the 
third edition, which have been preſerved; 
and 


ADVERTISEMENT. 


and from which thoſe of the preſent Edi- 
tor are diſtinguiſhed by being inſerted 
between crotchets. The Side References 
alſo remain (except in a_very few in- 
ſtances) as they were given in the laſt 
edition; and for the accuracy of which 


the preſent Editor cannot, therefore, be 


anſwerable, 


It has been remarked, that the ſparks 


of all the ſciences in the world are 


raked up in the aſhes of the law” (Finche 
L. b. 1. c. 3.): Yet the ſtudy of it has been 


rendered diſguſting by the confined man- 


ner in which it has been treated. When 


the laws are connected with the hiſtory 


and manners of the times, they at once 
intereſt and amuſe; we develope their 
principles with admiration, and we trace 
their progreſs with pleaſure. The ampli 
tude and liberaliry of ſentiment which 
our Author diſplayed in deducing thoſe 
Principles, and in marking that progreſs, 
ſhould be equally our imitation, as they 
have ſo truly been deſerving the Hy 
they have received, 
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INTRODUCTION. 


N HE firſt advance, ſays Falconer (a), 

« from a ſavage ſtate towards civiliza- 
tion is when people leave off their mode of 
gaining ſubſiſtence by hunting or fiſhing, 
and betake themſelves to paſturage and 
feeding cattle.” We trace back the hiſtory of 
all civilized nations to this ſtate of manners 
and mode of life (5); and in this ſtate of man- 
ners, and in this mode of life, are nations ſtill 
ſeen to exiſt (c). Man, dependent upon his 


(a) On Climate, b. vi. c. 2. p. 322. 4to. 

(b) See Stuart's Difſ. on Antig. Engl. Conf. p. 1. ſ. 3. 
Dalrymple on Feud. Prop. c. 3. ſ. 1. 2 Blackft. Comm. c. 1. 
Ferguſon on Civ. Soc. p. 2. ſ. 2. 

(c) As the Tartars, Arabs, &c. 


The author muſt here remark, that he does not refer to 
the writings of a Stuart or a Sullivan, &c. merely as autho- 
rities in ſupport of what he advances in the courſe of this 
Introduction, or of the following Notes, but with a view 
of aſſiſting the reader in his reſearches. In thoſe writings 
he will find the ſubjects, which can here only be hinted at, 
purſued with an induſtry, and treated on with an elegance 
and perſpicuity, that will amply compenſate him for his 
trouble in conſulting them. They are books, too, which 
are in moſt perſons poſſeſſion, or which may be eaſily pro- 
cured ; and if he is inclined to purſue his reſearches fur- 
ther, he will in thoſe works be abundantly ſupplied with 
references to earlier produQions, 

| B flocks 


berbage it yields. While it is not already poſ- 


| INTRODUCTION. 

flocks and his herds for ſubſiſtence, ſeeks the 
irriguous plain :—he finds it unoccupied ; and, 
conſequently, conceives himſelf entitled to the 


ſeſſed by another, another he thinks can have 
no greater right than himſelf: the right which 
he conſiders as belonging to others, he enjoys 
in common with them; but he perceives that 
he has a right which excluſively belongs to 
himſelf, by reaſon of the occupancy he has 
gained. This right he maintains againſt all his 
oppoſers while the poſſeſſion is worth its de- 
fence. When the produce of the ſpot he ſe- 
lected is exhauſted, he quits that poſſeſſion, and 
leaves it to be occupied by the next who comes. 
finement, man feels an increaſe of wants, 
which, by his art and induſtry, he endeavours 
to ſupply. He finds the ſpontaneous produc- 
tions of the earth inadequate to this end ; and 
that even thoſe ſpontaneous productions call for 


5 the protection of his arm, which can only be 


rendered them while they continue in his im- 
mediate poſſeſſion. He cares not to depend 
upon the fruit which another may gather be- 
fore him, or on the grain which even his own 
herd may deſtroy. Urged by conſiderations 
| like: theſe, he ſelects the ſpot which another has 
not occupied: he furthers its fertility by his 
cultivation, defends its advancing produce, and 
at length enjoys the fruits of his labour and 
. ; 8 care. 


* * 
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care. His attentions confined to the choſen 
ſpot, he himſelf becomes ſtationary and fixed. 
He before roved with his herd in ſearch of the 
diſtant paſture ; but he now foregoes his tent or 


his waggon, and erects a permanent dwelling on 


the piece he has ſelected to improve. Here he 
exerts his arm, and here his affections are 
centered. The grain which ripens in his pre- 
ſence, by himſelf was nouriſhed and ſown. 


His habitation had yielded him protection and 


peace, and was the ſcene of his varied joys. 
Poſſeſſions thus formed, as it were, by himſelf, 
be conſiders as peculiarly his; and the juſtice of 
his claim was apparent. To others of equal 
induſtry an equal ſpot might belong; the world 
but thinly inhabited, another was not injured 
by the enjoyment of the portion he choſe. To 
this ſpot he conceived no other could have 
claim Hand he enjoyed it as the gift of heaven. 

The feelings and the neceſſities of man alike 
urge him to ſocial intercourſe. The depreda- 
tions of other individuals render requiſite a 


mutual defence. Perſons expoſed ſeparately to 
danger, become leagued for a general ſupport. 
Families unite in reciprocal aſſiſtance, and a 


confederacy is eſtabliſhed and a nation formed. 
The ſociety thus compoled is ſeparated from 


others, and the limits of its poſſeſſions pre- | 


ſcribed. The relations of that ſociety are diſ- 


| tinguiſhed from the relations of individuals, 


a who regard themſelves but as dn of a whole. 
: B 2 Many 


IP 


pot covered with a wet and well- ſtretched deerſcin. Thus 
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Many of theſe ſmall ſocieties, finding the in- 
duſtry of the individual inadequate to the culti- 
vation of the ground, as well as the ſtrength of 
a ſingle arm inſufficient for its defence, aſſemble 
the people together, and cultivate the earth 


in common. The whole -ſociety unite in the 


cultivation of the ſoil, and to the whole ſociety 


does its produce belong. Each of its members 


contributed to till and to ſow, and each is 
entitled to his portion of the future harveſt. 
The property, even of ſuch produce, (and more 


eſpecially of the ſoil itſelf) was ſuppoſed to be, 


till actually diſtributed, in the ſtate or ſociety at 
large :=the individual was only entitled to his 
ſhare of the fruits when gathered, or of the 


t when lodged in their ſtores (4). 


The 


— 


(A4) © Among ſeveral nations of Indians, each town uſually 
works together: previous thereto, an old beloved man warns 
the inhabitants to be ready to plant on a prefixed day. At 


the dawn of it, one by order goes aloft, and whoops to them 


with ſhrill calls, That the new year is far advanced; that 
he who expects to eat muſt work; that he who will not 
work mult pay the fine according to old cuſtom, or leave 
the town, &c. At ſuch times may be ſeen many war-chief- 


tains working in common with the people. About an hour 


after ſunriſe, they enter the field agreed on- by lot, and. fall 
to work with great chearfulneſs. Sometimes one of their 


orators cheers them with jeſts and humorous old tales, and 
fings ſeveral of their moſt agreeable 'wild tunes, beating 


alſo with a ſlick in his right hand on the top of an earthen 
they 
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The Gothic nations improved this idea ;— Sun 
with them the Property of the ſoil Was veſted © 
in the ſociety, the nation, or tribe; but they 

did not cultivate the earth in common. A 


portion was ſeparately aſſigned to the individual 


entitled, who tilled, and enjoyed its produce. 
When the harveſt was gathered, his title to it 
ſeems to have ceaſed, and it returned again to 


te ſtate. In the then ſtate of agriculture, the 


foil required but little preparation; and, previ- 


. ouſly to the following ſeed-time, a new diſtribu- 


tion was made (e); and a ſyſtem very ſimilar 


to this appears once to have obtained among 


our Celtic progenitors (). 

The Germans had long been in the practice 
of making incurſions into the neighbouring 

ſtates under leaders of their own ſelection. 
They ſometimes returned and divided their 
ſpoil, and often ſettled in the countries they 


they proceed from field to field till their ſeed is ſown.” See 


Adair's Amer. Ind. 406. 430. Ferguſon on Civil Soc. pt. 2. 


ſ. 2. Linſchot. b. 2. p., 219 —221. Arift. Polit. c. 3. | 


Stuart's Dif. pt. 1. ſ. 3 p- 32. N. (9). View of Goc. 
in Eur. b. 1. c. 1. f. 1, P. 154. 

(e) Tacitus d. Morib. Germ. cap. 26. & vide Caf. de 

Bello Gall. lib. iv. c. 2. & lib. vi. c. 20. Stuart' View, 


b. 1. c. 1. f. 1. & c. 2. ſ. 1. and notes. en 


Sulliv. Lect. 4. Pot. 2, (a). 

Fe Ps, Rep. 28. b. Kc. 49 2. &c.. Camd. Brit. t. 
Cuſt. of the triſh; and ſee 1 Whit, Manch. c. 8. .. 3. 

1 Warr. Malu, b. 3 p. 186, dee. b. 4, p. 246. Tayl. on 

Gove. pain 


By bad 
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had conquered. At length, however, the Gothle 


tribes, as by concert, forſook their native foreſts, 
and, over- running the more ſouthern provinces 
of Europe, eſtabliſhed themſelves on the ruins 
of the Roman power. 


As thoſe barbarous nations were 1 from | 


a common. ſource, the governments which they 
founded, and the cuſtoms which regulated their 
conduct, were as ſimilar to each other as they 
were different from the Tong of polity of other 


ſtates. . 


They were originally n 


people, and their conceptions of liberty and 
glory they religiouſly preſerved. The ultimate 
property-of the ſoil, and the ſource of political 


authority, were conſidered by them as veſted in 


the ſociety at large; they were careful of indi- 
vidual freedom, and conſequently jealous of in- 
dividual power. When they abdicated their 
native lands and ſought for new habitations, 


each emigrating body of people was a well 


regulated army: The freeman, though conſci- 
ous of his own importance, and ſenſible of his 
own claim to a ſhare 1n the lands which his 
ſword ſhould contribute to conquer, paid a 
willing and faithful obedience to his immediate 
chieftain; and the reſpective chiefs were equally 
alen to the heretoch, or general, who con- 
ducted them. 

When they ſettled in the countries they had 
ſubdued, ſubordination was ſeen to be as eſſen- 
| ; | USL tial 


7 


* 


— 


INTRODUCTION, 


tial as when they had marched in purſuit of 


their ſpoil. The freedom of the individual was 
alſo ſupported : the authority he acknowledged 


was not the will of a tyrant, but the voice of 


the nation of which he himſelf was a part. 
The ſubordination eſtabliſhed was not for the 
aggrandizement of a particular perſon, but for 


the common good and the general defence (g). 


The 


* 


(g) „Jai toljaurs iti chogui de ce micompt de nos hifto- 
riens, qui, ſans en excepter aucun, ont mangut 4 cet tgard d ex- 
actitude & de fiduliti des le principe; en effet, ce d ce titre le 


plus abuſif qui puiſſe tre imagins, gu il aut rapporter I ide 


commune, gui Jait regarder la Gaule, & a pri ſent la Franca, 


comme le patrimoine de Clovis & de ſes ſucceſſeurs : ou NE 88 | 
SOUVIENT PLUS QUE, DANS L'ORIGINE, CLovis N*ETOIT QUE 
LE GENERAL. D'UNE ARMEE LIBRE, QUI L'Avorr ELU POUR. 
LA CONDUIRE DANS DES ENTREPRISES DONT LA GLOIRE ET 
LE PROFIT DEVOIENT ETRE COMMUNS.” Boulainvilliers 
Mem. Hiftoriques, 15. Again he ſays, Dans le premier 
itat (upon the conqueſt of Gaul, under the firſt race of their 
kings) j'ai fait voir qu' ung nation entiere, qui ef ditermini⸗ 
@ changer le pais de ſa naiſſance, & d faire une conquite au 
riſque de ſe perdre elle-mime, n'a jamais pd confider Ptta- 
bliſſement perſonnel de fon roi, comme ſon objet principal; il gi 
vrai ntanmoins, que le ſuccts d une telle entrepriſe n'a pi lui 
devenir favourable, ſans que le roi en ait le profit principal, 

outre la gloire de la conduite ; mais que la nation ai! renonci, 
ou mime quelle pi renoncer d ſon droit ſur les terres qu'elle 
vet acquiſe, gu elle a partagtes, dans la ſeule idte de donner 


à ce roi, ou d ſes ſucceſſeurs, un pouvoir illimitt, dont il ne lui 


reviendroit d autre advantage que la gloire d obeir, Ceft non 
Seulement ce qui n'a pas tte fait, mais qu'il ttoit impoſſible ds 
faire, ou d'imaginer,” &c. Ibid. 179. See Squire, Ang. 

; B 4 Sax. 


O 


| INTRODUCTION. 
The nation or tribe in its predatory progreſs 
was an aſſemblage of ſoldiers whoſe glory was 
in arms; and an aſſemblage of :ſoldiers was it 
to continue, though it became ſlationed in the 
country it had gained. A feudal kingdom,” 
ſays Dr. Robertſon (b), © was properly an en- 
campment of a great army. Military ideas pre- 
dominated; military ſubordination was eſta- 
bliſhed ; ak the poſſeſſion. of land was the pay 
which the ſoldiers received for their perſonal 
ſervice.” | | 

Their heretoch, or general, though elective, 
became permanent as the danger was perma- 
nent . which he W elected (o-contend. 


a— — - : . . — 
7 


__ F- 


| 4 ee . 66. n. 976 & ſ. 70. n. (2): See alſo De 84. 
Remg. Memoires : pref. Ils aimoient la liberti, et ne pouvoient 
gu avec peine ſruffrir la domination mime det princes de leur 
nation. Ils thſoient eu- m mes leur magiſtrats, & leurs rois, 
gu ils changeoient tous les ans, de crainte que guelgu un n'uſurpdt 
trop d auroriti. De St. Remy. Mem. tom. 1. Liure pre- 
mier, p. 13. &c. © Tout ce vafſſe pays (the north of Ger- 
many) toit devise par Canton ſoumis d une infinite de petits 
princes au ducs. Pluſieurs au guelfuefbis tous ces ſouverains 
Vuniſſeient pour faire la guerre & des invaſions ſur le terres des 
peuples voiſins; alors ils 6l1foient un gent ral auguel ils donnatent 
lie nom && Pautoriti de roi tout le tems gu'ils marchoient ſous ſes 
|  orares.” Abrige Chron. de Hiſtoire du Nord. _ M, 
Lacombe, tom. 1. Hiſt. de Dannemarc, an. 772. p. 49. 
6) 1 Hift. of Scotl. 106. c. 1. and fee 1 Hi. of Cha. . 
. 1. p. 16, 17. Weſt on the Creation of Peers, 1, &c. bee 
the quotation from Ley/ an in Wright on Ten. . n. (t). 
Leu of Forfeiture for H 50 — 35, Kc. Gilb, MS. 
Hi. of the Feud, 


This 
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This permanency, and the neceſſity of his'con- 
tinual exertion, increaſed his importance in the 
view of others: ſtill, however, he was only the 
repreſentative. of the ſlate. The country was 
portioned out like the military authority; thoſe 
portions were allotted to certain individuals who 
acknowledged a ſubordination to others who 
again held their portion of their ſuperiors, who, 
in their turns, acknowledged the ſupremacy of 
the chief. 

The property of the ſoil and the ſource.of 
power were veſted in the ſociety ; but as the 
chief repreſented that ſociety, the property of 
the ſoil; and the ſource of power, became veſted 
in the chief. Hence every individual who was 
entitled to a portion of territory was ſaid to 
hold either mediately or immediately of him (i); 
and hence alſo was he deemed "oy fountain of 
juſtice. - . | 


A tribe, reli poſſeſſing a | tra of con- — 


quered country, reſerved a part of it for the 
purpoſes of the ſtate, which was denominated 
the %% or demeſnes:, This the king or chief 
enjoyed, as the repreſentative of the nation, in 
his political capacity (#) ; We other part was 


_ —_ ä — ů — 


a 


(5) Poſt. 2, 00 * 0 
(4) There are ſome obſervations on this capacity of the 
' king, which greatly merit the conſideration of the geader, in 
the Law of Forfeiture for High Treaſon, p. 52, &c. 3 and 
ſee alſo De Lolme on the Conft, 9 b. 1. c, 1. p. 10, &c. 


divided 
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| divided among the great perſonages who at- 


tended him in his expedition. Thoſe per- 
ſonages conquered for themſelves as well as for 
their leader, and they conſidered the portions 
allotted them not ſtrictly as ane but as 


theſe due . 225 
Those 


— 
A 1 rr 1 * — 


(1) When William duke of Normandy expreſſed his in- 
tention to invade England, his people told him that though 


— 


very poſſibly his claim might de juſtly founded, yet they 


were not obliged to aſſiſt him in gaining its crown :—that 
they were not bound to ſerve him in foreign wars. He was, 


© therefore, obliged to have recourſe to ſupplication ; for he 


could not command. He promiſed a ſhare of lands as a 
compenſation for ſervices. The aſſiſtance which he ob- 
tained was voluntary, and given him with a view to the 
poſſeſſions which they afterwards received. The number of 
ſhips which the nobles ſupplied are mentioned in a manu- 


ſcript tranſcribed by Taylur at the end of his Ziff. of Gavelh, 
The rewards too which they actually received were moſt 


ample —the ear] of Moreton, and afterwards of Corn- 


wall in England, had no leſs than 793 manors given him; 


but he had contributed to the expedition no leſs than 120 
ſhips. Others were rewarded proportionally ; their ſhares 


are enumerated in the hiſtories of Rapin, Hume, &c., and 


are mentioned allo in an Eſay on the Polity of Engl. 476. 
n. [N N). Ves on Peers, 20. Sulliv. L. 17. p. 162, &c, 

The earl of Surry did not ſcruple to affirm in the time of 
Edward the firſt, that his anceftvrs had aſſiſted William in 
gaining England, and were equally entitled to their ſhare of 
the ſpoil, And, in auſwer to a guo warranto iſſued by 
Edward, he declared that it was by thzir ſwords that his 
anceſtors had obtained thei lands, and that by his would he 
maintain his right, See Ve, 20, 21. Owen's Britiſh 
Remains, 18, 19. Hiſt. of the Lord Marchers; and fee 
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Thoſe who held their territories immediately 
from the crown were faid to hold in capite; 
but thoſe who held in capite had other chiefs, 
or lords, or barons, ſubordinate to them: they 
alſo granted to hold of themſelves. Theſe in- 
termediate perſons were denominated the meſne 
lords, of whom ſo much is ſpoken in our laws, 
Even theſe divided their lands among their fol- 
lowers; and every lordſhip or manor was itſelf 
the ſimilitude of the kingdom at large. The 
lord divided his manor, as the ſtate had divided 
the kingdom, into two parts: the one he re- 
tained for his own ſupport, and was partly cul- 
tivated by his villeins and copyholders, and was 
called his demeſnes (m); the other part was 
parcelled out among his dependants, who re- 
turned him their ſervices. © A feudal: king- 
dom,” ſays Weſt (n), © is to be conſidered. no 
_ otherwiſe than as one great ſeigniory or domi- 
nion, of which the king is the chief lord.” 


— . 
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Camd. Brit. Introd. Norm. clvii. 1 Her. b. 6. p. tos. 
Dr. Squire, Anglo-Sax. Gov. ſ. 38, 39, &c. 60, 70, &c. 
I Rob. Scotl. c. 1. p. 15. Charles V. ſ. 1. p. 14. and notes, 
256. n. (H). Stuart's Dif. p. 3. ſ. 2. p. 137. n. (6). 
De Lolme, b. 1. c. 1. p. 10, 11. De St. Remy. Memuires, 
tom. x, pref. ſ. 14, &c.; and livre ii, p. 86. See, of the 
Spaniſh invaders of Peru, 1 Rob. Amer. b. 6. p. 258. 4to. ed. 

(m) See 1 Lord Raym. 43, 4+ 2 ibid. 1225. 1 Salk; 186. 
(.) On Peers, eue Ya 1 Mad. Excheg. c. t. 

p. 2, 3. MKaims's Brit, Antiq) 26. and 1 Rob. Scotl, b. 1. 


77. 
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8 We have already obſerved that the king was 
the origin of judicial power as the repreſenta- 
tive of the nation. The lord had a juriſdiction 
alſo commenſurate with his territory. This ex- 
-tended often to life and limb, and by conſe- 
quence to the power of pardoning; and the 
power of pardoning was not even here wholly 
at an end till the time of Henry che eighth (o). 
The lord was alſo chancellor in his court, and 
had an equitable as well as a legal authority (y). 
| He, too, like his king, had his officers. of ſtate, 
and his hall wag attended like the court of his 
chief (). The impartial adminiſtration of juſ- 
tice was carefully provided for; it was not the 
caprice of their lord, but the ſentence of their 
peers that _ AS Each was the judge of 


— 8 
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leo) See the Stat. to ths n 0 
(p) Poft. 48, (a); 209, (d); 210, &c. 30g, be. Bee 
Kaims's Eff. on Brit. Ant. Eſſ. 2. Dalrymple, F. P. c. 7. 
ſ. 1. p. 270. Squire, ſ. 54, & c. 1 Rob. Cha, J. ſ. 1. 
p. 67, Kc. and n. (Z). Stuart's View, b. . c. 2. f. 3. 
p. 38, and 246, &c. 

| (7) See Stu. Diff. p. 3. 0 3 p· 163. n. (20). pere 
We - L. 33. u. (1); 1 Mead. Excheg. c. 3. p. 10%, &c. Formul. 
Augl. No 2, &c. Mad. Haley. e b. f. c. 6. p. 233. 

&c. Et. Palaye, p. 4. &c. P 
The houſe of peers was the 3 of the king- 
Pe and fee ef. 10, &c. Kaims's Eff. ii. p. 25. 1 Rob. 
5 2 Cha. F. ſ. 1. P- 43-3 and ſee alſo Camd. Brit. t. Cheſhire 
and Glamorganſhire, of the courts of the earls of 19 

q territories, 
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his equals, and each by his equals was judged (7). 
As tenants they were bound to preſerve the 
rights of their lord, and inform him of their 
being infringed. They were jealous alſo of his 
power, and carefully guarded their own. Hence 
the ſuit of court was inſeparably annexed to 
| the feud (s). 2 | : 
hbus we ſee chat the kingdom was . out, 
and each proprietor: held of another in a regular 
ſubordination as he had done with reſpect to his 
military capacity in the army; for ſtill were his 
military obligations exiſting- The connections 
between the ſoldier and his general, the tenant 
and his lord, were not confined to themſelves; 
they had a reſpect to the whole ſociety ; the 
public was intereſted, and the whole inſtitution 
of feudaliſm was national,—was enlarged (7). 


This connection between the lord and tenant The obligations 
was intimate, and originated in benevolence and tenant were ve. 


gratitude : the conſequent obligations were mu- 


& 


(]) Magna Charta, ©. 14 & 29; and ſee Stuart's Diff. 
p. 4. ſ. 4. p. 262. n. (6). Wright, 196. 09 and Fg. 
210, (4). | 
The Count de Bowlaizvilliers, ( Mam. Hi a p. 19.) 
when enumerating the privileges of the freemen, mentions, 
Le droit de j Juger ſes pareils, et de ne pouverr tts jugi que 
par eux en matiere CI” Sc. See Squire, N. ary 
Gov. ſ. 60. n. (2). Ns | | 

(s) Pall. 210, (a); 324, 659 

(t) See Law: of Forfeit. 45. 52, &c. Cn. Lite. 0 

2 Inft. 597. Wright on Ten. 9. 10. 20. 27: 41, 64. n. (g); 
68, n. (w). Stu. View, palim. | 


tual. 
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tual. The tenant was dependant upon his lord, 
but the lord was beholding in his turn to the 
tenant. Hence the reciprocity of their engage- 
ments (2). The lord could not alien his ſeig- 
niory without the conſent of his tenant; and 
hence the ceremony of attornment (x). The 
tenant, on the other hand, could not alien his 
- feud without the concurrence of the lord (). 
The connection was founded on perſonal ſer- 
vices. and on perſonal attachments. This con- 
nection relaxed, and the lord conſented to the 
transfer; or, by means of a preſent, his reluc- 


Fines for alien tance was done away: and hence came fines on 


alienation (z). It would have been incongruous 
with the liberty in which this ſyſtem originated, 
but which, alas! was forgotten in later days, to 
introduce a ſtranger into the tenancy without 
the conſent of the lord, or to ſubject a freeman 
to a ſuperior whom he did not chooſe to obey. 
Hence alſo was poſſeſſion delivered, and the 
tenant admitted, in the moſt public manner, 


* 
. * 1 


(1) Lew if Ren 46, &c. Wright, 12, n. FFI 30. 
37. 42, &c. 67, and n. (2); 145, n. (a). Stu. View, . 
b. 1. c. 2. ſ. 1. n. (8), p. 213. b. 2. c. 1. ſ. a. and n. (3), 
p- 317. and Poft. 50. 81. 133. 151. 

„The old way of feoffing for homage and ſervice,” 
ſays Madar, was an excellent means to unite and conſo- 
dciate men together. Thus a great lord and his frank- 

tenants by chivalry were in a ſort all of one family.” 
Baronia Anglica, b. 3. c. 6. p. 280. 

(x) Pot, 50 & 81. 0) Poft. 50. 

(* Poſt. 50, and n. (c); 81. (a.) 
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coram paribus ; not only for evidencing the 
transfer or gift, but for the information of thoſe 
who were already received into the tenancy (a). 


By accepting the feud, the tenant was bound Services. 


to perform the ſtipulated ſervices and returns (5); 
to accompany his lord to battle or to cultivate 
his lands, -and to attend his courts of juſtice or 
ſtate. On ſuch acceptance, he promiſed to be 


faithful and true: hence aroſe fealty and rev, a. 


homage. When the lord accepted the homage 


of his tenant, he alſo was bound to Warranty Ware N 


and defence (c). 
In Germany, feuds were annual only; an 
attention to agriculture would have withdrawn 


* Ul FY — 3 » 


(a) Pe. 39, (a) 3 250, (e). 

() Thoſe ſervices and returns were in after times di- 
vided into feudal and extra feudal: the former were thoſe 
flowing of neceflity from the nature of the tenancy, as 
fealty, defence, and ſuit of court; the latter were ſuch as 
were expreſsly ſtipulated in the grant; and the king or lord 
could impoſe or require no farther returns. When Edward 
the firſt ordered the earls of Hereford and Norfolk to go 
over with his army into Guienne, they replied that the 
tenure of their lands did not oblige them do ſo, unleſs his 
- majeſty went in perſon. The king inſiſted on the thing: 
the earls were firm. © By God, fir earl,” ſaid Edward to 
' Hereford, © you ſhall either go or hang. By God, fir 
king,” replied the earl, „I will neither go nor hang.” 
The king ſubmitted, and forgave their warmth. Stat. 34 
Ed. 1. fl. 4. c. 5. 2 Infl. 47, 48, and 536. 3 Tyrr. 106. 
W:ft. 7. Sulliv. 70. L. 7. Camd. Brit. Introd. clvii. 
Rapin, Henry, &c. ſub an. 1280. | 
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them from warlike enterprizes (4). When they 
became ſettled, the reaſon in ſome meaſure 
ceaſed, and feuds were conferred for life (e); 
they were then extended to the ſons of the 
tenant. The diviſion however of them was 
inimical to the end of the -inſtitution, as it 
divided the ſtrength of the tenancy; the indi- 


- vidual therefore was to ſucceed when feuds 
were permitted to | deſcend. The lord then 


choſe the ſon which he conceived the beſt 
adapted to the diſcharge of the returns (7); the 


eldeſt generally became the firſt enabled to ren- 


der them, and the right of primogeniture was 
at length eſtabliſhed (). Women, being inca- 


pable of diſcharging the feudal duties, were of 


Seifin given 0 
the heir. 


conſequence precluded from the fief (5). 


Still, however, though the heir ſucceeded, 
yet he received his feud rather as a gratuity 
than as a due. He was Tegularly accepted as a 
tenant by the lord, and he acknowledged his 
obligation for the renewal of the grant. On 
the death of a tenant, as the ſervices ceaſed, 


the lord took poſſeſſion of the fend. He made 


roclamation fog the heir to claim; and if he 
did ſo within the time preſcribed, he relin- 


a 4L WF 3... he = ” - 
—_— - 


- 


(% Vide aſer tr Bells Gall. lib. vi. c. 20. Watk, on 


Deſc. c. 3. ſ. 1. p. 103. 


(.) Pal. 2, (). (/) PI. 117, (5). 
8 (s) Pot. 11, (6). () Poſt. 11, (a). 


quiſhed 
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quiſhed the poſſeſſion 'to- him G). Hence the 


5 incidents of heriots, reliefs, primer ſeilin, &c. 


In ſoccage tenures, indeed, the diviſion of the | 


feud was not productive of the miſchiefs which 
took place with reſpe& to military tenancies z 
hence thoſe in ſoccage deſcended to all the ſons 


till a later period. At length, however, in imi- 


tation of the military feuds, they went to the 
eldeſt alone (). 


#. 
xvii 
” 

- 
* 


If the heir was an infant at the death of his wardſhip; 


anceſtor who held by knight-ſervice, the lord 


took him under his protection, and educated” 
him in military arts (/). If in ſoccage, his re- 


lations brought him up, and inſtructed him in 
ruſtic employs (n): hence aroſe the right of ward. 
The infant was ſooner able to manage rural 


concerns than to bear arms, and therefore he 


_ 


— „„ 
— * : 


(3) Pal. 24, (e); 230, (f. (#) Pop. 2, (i). 

(1) Sir Edward Coke ſays (1 Inft. 177 b.), that the lord 
ſhall haye the cuſtody of ſuch infants during their minority, 
not for benefit onely, but that the lord might ſee that they 
be in their yong yeares taught the deeds of chivalry, and 
other vertuous and worthy ſciences.” 

' (m) © The children [of the tenant in ſoccage] were edu- 
_ cated to the labours of the plough, and if the father died, 
the education devolved on the next relation, on whom the 
inheritance could not deſcend ; for there was no reaſon to 
caſt the education of the children upon the lord, becauſe 
the lord had no underſtanding i in this ſort of drudgery, but 
the knowledge of it chiefly lay in the family of the 

Socmen.“ Gilb. Hiſt. of the Feud. f. 49, Ms. | 
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wa out of ward in the one caſe at fourteen, in 
the other at twenty- one (). | 
Though the greateſt amity ſubſiſted between 
the lord and his tenants, and though the lords 
themſelves cordially united in a common cauſe, 
were peets, and ſubordinate to one head, yet 
they often bore the moſt implacable enmity to 
Deadly feads. each other (mn); and that enmity deſcended to 
their tenants(=). Hence was it neceſſary that 
_ marriages ſhould not be contracted between the 
tenants of different clans without the conſent of 
| the ſeveral lords; and from this aroſe the in- 
© | Incidentofmar- cident of martiape (% 
"fs iy of When the tenant did any at which retidered 
Oey him incapable of diſcharging the duties of the 


a. a. Ah. 3 


©: (1) e he ee 

-  Privatewars,” (m) The barons claimed the right of private war, or of 

| commencing hoſtilities againſt each other at their pleaſure, - 

and even againſt their king in certain caſes. This uſage, 
however, was not ſo prevalent in this country as in many 
on the Continent, yet even here it prevailed ; that between 
the eatls of Hereford and Gloceſter, (in the time of Edward 

the Firſt,) particularly, is frequently noticed by our hiſto- 
rians. The truce between thoſe nobles is curious, and'is 
preſerved by Madox, (Form. Anglic. 84, No 155.) and is 
given alſo in the Appendix to Stu. View of Soc. in Eur. See, 
of the Right of private War, 1 Rob. Cha. V. I. 1. p. 51, 
&c. and note xxi. De Lolme, b. 1. c. 1. p. 12, &c. 
Stuart's View, b. 1. c. 2. ſ. 3. p. 38, &c.; 260, &c. 
1 Ward on the Law of Nations, e. 12. p. 340, &c. See 

| 1 4 Bl. Comm. 82. c. 6. Stuart's Diſſ pt. 3. ſ. 3. p. en 

_ 3 &c.  Butl. N. to Co. Lit, 64. 4. .. iu. 2 
(0) Pl. 125 (9). 
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feud, if. he ſhowed himſelf unworthy of i its 

_ enjoyment, by deſerting his lord in battle, or 
by the perpetration of certain crimes, it was 
but juſt that it ſhould return to the lord from 
whom it was originally derived : hence came 
the incident of forfeiture (p). If, on the other bag ſeig- 
hand, the lord did any thing injurious to the 

" feudal relation, if he was guilty of injuſtice or 
oppreſſion, he loſt, in. his turn, his ſeigniorial 
tights, and the tenant held immediately of the 
lord above (9). If the heirs of the tenant be- Right of 
came extinct, there could be no one to enjoy 

the gift, or to return the ſervices on which it 
was granted; then, too, it neceſſarily was re- 
ſumed by the lord, and hence aroſe the right of 
eſcheat and reverter (7). 

Again, as tbe whole barony was intereſted 4 
in the fate of its lord, and, in like manner, the 
whole nation in that of the king; as the 
tenants individually were bound by gratitude to 
him for their gifts, and attached to him from 
the protection he had afforded, and the ſervices 
they had been wont to pay; if the lord or the 
king had unfortunately fallen into the hands of 
the enemy, they contributed their portion to 
effectuate his releaſe, In thoſe times the feud 
and demeſnes were inalienable: beſides, the 


. 


"or 
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(Y) Pol. 38, &c. 
(.) Law of Forfeit. 46. Wright's Tem: 44. L Grand 
Corflumier, Cc, 14+ De Feautte. Mirrour, e. 1. . 3. 

vic Pot, 17. 
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_ INTRODUCTION. 
lord, or king, poſſeſſed his ſeigniory in a poli- 
tical, rather than a perſonal capacity, and there- 
fore it was not chargeable by the individual. 
Perſonal property was in thoſe days very in- 
conſiderable; and his RANSOM could, only be 
effected by the , benevolence of his faithful 
tenants (). In after-times too, the tenants 
again teſtified their attachment and gratitude, . 
by making the lord a preſent on occaſion of 
_ knighting his eldeſt ſon; a circumſtance attended 
with much ſplendor, and conſequently with 
much expence. In this alſo they themſelves 
were more immediately intereſted ;' the knight 
was the defender and ſervant of his country; 
and they contributed by their preſents to ſup- 
port the magnificence of the ſcene. When his 
daughter alſo was given in marriage, they a 
third time evinced that attachment, by augment- 
ing her portion by their voluntary bequeſts. From 
theſe grew the incidents of aid. In after-times 
too, theſe aids, though originally gratuities flow- 
ing ſolely from the munificence of the tenant, 
' _ were claimed as dues, and perverted to the 
groſſeſt oppreſſions. Other aids were often 
3 as to pay my . &c. oo 9 


(.) Of ranſom, ſee Barringten on the ancient W 
350. 1 Hen. VI. 1 Ward's Law of Nations, c. 9g. Wright 
on Ten. 112, and n. (a); 113, and n. (o); and 114, n. (þ). 

(1) See further, 1 Mad. Hift. Excheg. c. xv. p. 569, &c. 

. Wright, 40, &c. ; 105, &c.; 111, &c.; 125, and notes, 
; and Append, Stuart's View, b. TI C, . l. 3 . 58.; b. 2. 
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8 ſyſtem thus founded in friendſhip and be- — 1 | 
nevolence; in protection and gratitude, was at 1 
length to be the inſtrument of a tyranny the 

moſt intolerant, rapacious, and inſatiable; its u. — 


principle indeed was military, and and inconſiſtent 
with the civilization and improvement of the 


people (u). As the intercourſe between nations 
increaſed, as the good underſtanding which once 
only ſubſiſted between the individuals of a clan 
became extended to ſtates and countries, as the | 
arts and civil employs became more diffuſed and 
- embraced, the military ſpirit ſubſided. The 
knight was allowed his deputy, and at length Ege. 
his ſervice was commuted for money. That 
military ardour and enthuſiaſm abated, and 
ſpecie flowing on all , ſides into the coffers of 
the prince, a mercenary. rabble ſupplanted the Mercenaries, 
generous and courteous Knights with their firm 
and their faithful tenants. . A miſcellaneous 
crowd of alien hirelings wielded the ſword of 
power, and at length gave birth to a ſyſtem the 
moſt hoſtile to the feelings of a brave people 
chat ever endangered freedom, or relaxed the 1 
confidence of man in man— that of a e — 22 5 


— — 


1 
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(a) Tiltairs Spir. Nat, vol. 2. c. 96. p. 278, 9. vo. | 
Dalrymple, F. P. c. 2. ſ. 1. Stuart's e, d. 2. c. l. 
. 2. p. 88.; c. 3. {. 1. p. 110. ; ſ. 2. p. 114. 118, & c. 
3 Eunomus, ſ. 69. p. 328. Kaims's Law Traci, Tr. v. 
p. 197. Brit. Antig. eſſ. 1. p. 12. ; eſſ. 2. p. 26.; effi 4. 
p- 156. Eſſay on the Polity of Engl. b. 1. HENS 1 Rod. 
. p. 26. 1 Charles V. paſſim. a 
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Army -of mercenary. ſoldiers; an army whoſe 
intereſts were different from thoſe they were 
ſuppoſed to defend ; who were ene in hou 
and barracks, 

5 But 6 uy 166 . r ann nin; 725 
35 bee of tended the deelenſion of the feudal polity.” The : 
©; heroic valour and magnanimity, the affection 
. © and ardour of former ages, ſunk into inſolenes 
and fapicity, into venality and ingratitude 
the 83 the urbanity, the politeneſs” 
chiv ry, e into ee ee an 
Intrigue. Brie rep / 
Bot there are limits even to degen | 
oe: chere are bounds which even corruption 
not paſs; there is a criſis even in de pravity, 
from whence order and. ſalubrity are to flow. - 
Though the entire ſyſtem appear vitiated, and 
though diſſolution itſelf be threatened, yet ſome 

* unſeen hand, which is buſily though ſilently 

employed, ſhall ſtill over- rule thoſe events, and 

make them fubſervient to purpoſes 4 788 'Y 


 _ bevign as well as -nexpettcd : — 

1 From OE NE" Rill e 5 | "OM 
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ends of mankind, are not to be eradicated from 
ox, extinguiſhed in the human heart; they are 
| implanted by Heaven as inſtruments of its pro- 
vidence, and are ä to ſchemes and 


N ſyſt 
2 . yſtems 
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ſyſtems ample as the yniyerſe it has formed ; 


. they are given to propel. man to an advance- 


ment in perfection and happineſs, and wiſely 
adapted to the relations in which he ſtands. 
| Amid all the perturbatians and convulſions he 
is ſuhject to, either from exterior or internal 
| >< there is yet a ſomething which ſhall 
countera® his errors, and point out the path of 
rectitude; which ſhall induce, at leaſt poſterity, 
to explore thoſe paths which others have for- 
faken, and to adopt thoſe meaſures which are 
congenial with the feelings of the heart. There 
is a kind, of vis inertia in humanity which muſt 


| reſtore it to its deſtined ſtate; and, as man was 


deſigned and conſtituted for happineſs and the 
improvement of his nature, he will one day 
adopt thoſe ſyſtems and rules only which mall 
be evidently conducive to thoſe ends. 

Exils were permitted to be profuſely ſeat- The p 


0 tered, but antidotes were alſo diſſeminated with n > 


as liberal an hand. Remedies grew up with 
the banes they were to counteract; they were 
diſcovered even in the principles of that very po- 
lity which was attacked, and found to be more 
- ftrongly implanted in the human breaſt. The 
benefits which 'ſprang from the relaxation, and 
even decleiiſion, of the feudal ſyſtem, abun- 
| dantly overbalanced the miſchiefs which its cor- 


ruptions had introduced. The military ſpirit The min military | 


abating, man no more conſidered man ag an 
en nor himſelf as an animal of prey. The 
3 * 0 4 gs warrior 
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warrior hung up his armour, now uſeleſs, in his 
hall; he lived among his people, and courted 
their confidence and eſteem ; he encouraged 
agriculture and induſtry ; and literature and the 
arts were found to be compatible with the cha- 
racter of the free and the great. Commerce 
regained its importance in the eyes of Europe, 
enriched nations with its bleſſings, and en- 
lightened and enlarged the heart by the inter- 
courſe and reciprocal dependance it introduced. 
The“ hum of men” was not confined to the 
4 tower'd city,” to jouſts, or to tournaments, 
but the din of traffic reſounded in ouy ports, 
and the ſong of peace was heard on the plain. 
The ocean was crowded with the veſſels of 
trade, and the fields were profuſe in their pro- 
duce. The commoner by his commerce aroſe 
to importance in the ſtate (x). Men of all 
orders and ranks aſſimilated by degrees, and 
diſtinctions and prejudices began to be removed. 
The heart became expanded by intercourſe and 
the convittion of the neceſſity of mutual aſſiſt- 
ance. To be enlightened, refined, and uſeful, 
appeared the province .allotted to man. Each 


_ . conſidered another as the child of a common 


parent with himſelf ; of the ſame feelings, and 
ſubjet to the ſame wants. Philanthropy lifted 


7 d * 917 , 
0 See 1 Roberg Cha. V. ſ. 1. p. 43, Kc. De Lolme 


L onthe Conf. of Engl. paſſim. Hey on 4 Wig e. Engl. 
b. I. C. 6, &e. 
her 
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her head, and each was to partake of her ſmiles. 
The banners under which his forefathers fought: 
were not now to engage his inquiry, His 


friendſhip was no more to be influenced by the 


emblazonry of his ſhield, nor his affections or 
confidence confined within the bounds of a |, 
dukedom or manor; but the narrow concep- 
tions of ariſtocratic pride, of hereditary preju- 
dice, and of contracting and indurating bigotry, 
were to be diſſipated by the beams of . 
ledge which on all ſides emaned. | 

Poſitive and haſty (inſtitutions loſt inſenfibly 
their power over mankind. The wants, the 
feelings, and the natural relations of humanity 


were appealed to. The laws adapted them- 


ſelves by degrees to the improvements of the 


times. Forms of government inconſiſtent with 
_ thoſe - advances, relaxed, or were reprobated ; ' 


and the intercourſe between man and man, 'and 


between nation and nation, began to be founded 
upon the broad baſis of univerſal eng 
and peace. ? 


But as the improvements 4 a people are 


gradual, ſo the alterations in the laws are gra- 


dually effected. Proviſions or repeals are in- 
troduced as the particular occaſion demands, 


* 
* 


* 


\ 


4 


but the radical principles of the government re- The principles 


main unaltered. The feudal ſyſtem, ſo firmly 


— 2 
from the feudal 


fixed in this iſland, has never been wholly abo- Hen. 


liſhed. From this GNI are derived our laws 
relative 


80 
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8 ale property (), and to it muſt we have 
. - recourſe, in order to account for the origin and 
utility of many which might otherwiſe appear 
 _ uſeleſs or unjuſt; and to it muſt we continu- 
5 ally recur, to explain and illuſtrate what might 
= otherwiſe ſeem dictated only by caprice; to 
t. at: Gary: prinaiples, Wanne | 
Y. and effects. 4 
By recurring to this ſyſtem did our author 
FEISS | explain what, on any other ſyſtem, would have . 
remained for ever inexplicable. He reſcued 
Many of our laws from the imputation of bar- 
barity and arbitrary impoſition; he formed an 
epocha in their ſtydy, by direQting us where to 
diſcover their origin and principles. But he has 
not only benefited the ſtudent, he has reflected 
honour on the nation and its laws. Since his 
days, many have riſen up in his ſpirit, and, 
828 animated by his example, and encouraged by 
aii ſucceſs, purſued thoſe paths which he had 
ſi arduouſly and ſedulouſly explored. To the 
| ſtudent t there cannot be preſented a more ad- 


”—_ 


b TG -. 


J — — — —— — — 


| 00 The bulk of our common g's As Wh, © is 
nothing but feudal cuſtoms.” On Peers, 3. See Wright 
. 1. 135, &c. Poſt. 155. N. LXVI. | 
8 n Engliſh lawyer, (ſays an elegant writer, ) if he would 
. attain the true perfection of his art, has, like the painter, 
his Lombard and Italian ſchools. Our municipal ſyſtem in 
its progreſs has copied the great draughts in them both.“ 


Lauma, vol. 1. ſ. 20, p. 85. 
8 8 ; 
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vantageous, or a more pleaſing fund of infor- 
mation, than their labours have produced. This 
Introduction, therefore, ſhall be concluded with 


acknowledging the obligations which the writer 


of it owes to their works, and by referring more 
particularly to thoſe of their productions which 
merit ſo peculiarly the attention of him who 
would with. to be acquainted with the n, 
of our law (2). 


(2) Stuart's View of Society in Europe, and his Hi 
Diſſertation on the Antiquity of the Engliſh Conſlitution. Sul- 
livan's Lectures on the Laws of England. Kaims's Hiſtorical 
Law-Trafts, and Eſſays on Britiſh Antiquities. Dalrymple's 
Eſſay towards an Hiſtory of Feudal Property. Dr. Squirt's 
Hiſtorical Eſſay on the Anglo-Saxon Government. Millar: 
Hifterical View of Engliſh Government. Wright's Introduc= 
tion to the Law of Tenures. Blackſtone's Commentaries, vol. 2. 
Mr. Butler's Note to Co. Lit. 64, (a). Monteſquie's Spirit 
of Laws, York's Conſiderations on the Law of Forfeiture fir 
| High Treaſon.  Robertſon's Charles the Fifth, vol. 1. Lord 
Lyttelton's Hiſt. Hen. II. vol. 3. 


oO 


* . 
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r wal} has Hons us 


his lord's, to take the profits (e), paying the 
feudal n 


The feudal property was very unſettled in 
ancient times (4). The lords ſucceeded by 


1 


© [See Note II.] 
) [In after-times feuds were permitted of ORR WP 
| 2 See Sulliv. Lect. vii. p. 74. Stuart's View, b. 1. 
C. 2. ſ. 3. p. 43, 4+ Butler, n. to Co. Litt. 64. a. ſ. ii. 1 Rob, 
Cha. J. ſ. 1. N. (H), p. 264. 2 Rall. Abr. Tin, (D)& (E), 
500, and Pot. 332. N. CLAXYL 1 * 

(e) [See N. III.] 


(d) Antiguiſſimo tenders fe erat is ieee d d com- 


8 ut quando vellent, poſſent auferre rem in feudum a ſe 
datum, Feud, lib, 1. tit . [ See Pright's Tem. 14. n. (c). 
Gilb MS, Hift, FT | 


lands, or ſome immoveable (5) thing of 070 


election 


1 *. 


Spelm. Rem. 


/ 


.* 
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election or ſtrong hand; the tenants temporary, 


or at the will of their lords, * 
(e) When the barbarous nations had invaded 


the Noman empire the vaſſal's eſtate became 


certain for life (J), then to all his deſcendants. 
Oppoſite to feudal property is allodium (g), 


Which ſeems to be the old patrimonial property 


revived by the chriſtian clergy among the bar- 
barous nations (5), This obtained among our 
- Saxons (i), and gave birth to gavelkind (4). 
J) Feuds are hereditary,” or for life. In 
| hereditary. feuds the word heirs is required to 
_ diſtinguiſh it from the origi! inal feud that was M7 


- 
—— — — W's 8 


ay * — 


bs Deinde 8 et ut u Rag vitam fidelis BOD x Wh | 


tmr. Feud. lib. 1. Bk v [an fee Wright's en. 14. n. (e).] 


e N. 19. (4) [SeN. v. 
(hb) Somner's treatiſe of gavelkind, p. 8, 9. 115. 172. 
binde en Tim 206. n. () & ().] = 
li) [See N. VI] - () [See N. VII.) 
(1) There are ſeveral diviſions of feuds, viz. 
Num n#obilt & ignobile, Crag. de jure feud, 56. Zaſius 
in uſus feud. fo. 5. 
Feudum ligium We non ligium. Seld. tit of honour, 38. 39. 
Francum & Francum, Crag, de jure feud. p. 79. 
| Ruhe& e vel perpetuum & temporale. Zaſius in 


fo. 


r Zakius, fo. 6. 


Antiguum ſeu paternum & novum, Feud. lib. 4. tit, $0. 


Dividuum & individuum. Crag. de jure feud. p. 5 
Ma ſenlinum & Jeminaim. Talius in uſus feud, fo. 120. 


5 BY urther of the diviſion 6f feuds, Wright's Th, 24, 
c | 


„and hotes, Salliv. Lea, Vii | 


ere 0 
life only (n). In hereditary feuds the deſcent is 


do be conſidered, where the uſage of other na- 


tions is to be compared with the feudal. 

The notion of regular property begun 4mong 
the Fews and Egyptians. The Jews were 
taught from heaven, and the Egyptians by the 
inundations of Vile, to ſettle in regular neigh- 
bourhood; and from the Egyptians the notions 
of property came to the Greeks and Romans. 

Among the Jews, Egyptians, Greeks, and 
| Romans, the father was the head of the family, 
and had the inheritance and the power of life 
and death over. his children (fave that by the | 
Jewiſh law it is tempered); for the father beat xxi. 8, 
might not kill his ſon but in the preſence of the 
public magiſtrate. | 

Among the Jeu (n) and Feyptiane, inherit - 
ance deſcended by ſettled rules in their tribes 
and families ; and the will could only be made 
of acquiſitions. Then they could not ſo make Deut =. 5, 
a will as to diſinherit the eldeſt fon of his right 
of primogeniture, which was chat of a double . 
portion. 

If a man died, the inheritance and acquiſi- 2 
tions unde viſed deſcended to his ſons equally ; 
only the eldeſt had a double 3 This law 


2 * a. a 42 — > 


3 * = x 4 IP ” + 5, "na 


(m) [See N. VII.]! 
(n) [See further of theſe ſucceſſions, Hall's Cviei. RY 
242. c. 11. Robinſ. Gavelk. b. 1. c. 2. 2 Bl, Comm. 
VVV ee 


aroſe 


The eldeſt m 


Tandon be | they - apprebended ſuch ſon the 


-—  ficed, and ſo 


was to be re- 


deemed from 
the prieſt. 


beginning of the father's ſtrength ; therefore he 


was to be thought ſacred, and to be redeemed 


from the prieſt, and to bear the honourable 
charges and offices of the ſtate : but becauſe the 
words of the law give the reaſon, that the ſon 


was the beginning of the father's ſtrength ; 


therefore the privilege was perſonal, and went 


and B., A. had iſſue C. and D., and A. had 


ceffion, apud 


Hebræos, c. 23. 


* * 
* 7 
* * 


_ 
. * 


only to the eldeſt. 80 if a man had iſſue 4. 


died, C. and D. ſhould have the n portion 
of their father, but C. had no greater ſhare of 
it than D. nor did the double portion ever pre- 
vail, where the deſcent was to brothers and 

other collaterals. 
(o) If a man had no ſons, his daughters * 
rited, but Without double portion to the eldeſt; but 
7 7 2 bf they 


(e) This right of repreſentation is not peculiar to the law 
of England, but is obſerved by the laws of moſt countries; 
and we read in Numbers, ch. xxvi. ver. 33. and ch. xxxvi. 


that when Zelophehad the ſon of Hepher died, leaving no 


- ſons, but daughters, they. came ,unto Maſes, and claimed 


the poſſeſſion of their father. This being a new caſe, Moſes, 


it is. ſaid, brought that caſe before the Lord, who com- 


manded him to give unto them the poſſeſſion of their father. 
So that it was here determined that they ſhould take the 
double portion belonging to their father, as the eldeſt ſon, 
by right of repreſentation. And this right of repreſentation 
was practiſed among. the Romans, and was the law of the 


twelve tables. Selden de ſucceſſ. apud Hebreos, c. 23. And 


2 right of repreſentation holds in inheritances deſcendible 


' 2 
N 


„„ ee w.ea l 
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they were obliged to marry among the families 
of the tribes, that the inheritance might keep 


among the ſame families. 
If a man had no deſcendants, it went to the 


agnati or kindred of the father's fide; and it 
never went to the cognati or kindred of the 
mother's ſide, becauſe the father gave the deno- 


' mination to the families. 


If a man died inteſtate, his acquiſitions went 


firſt to deſcendants, then to his father, as neareſt 


relation; then to brothers as repreſentatives to 
his father; only they had a law, that if a brother 


married the deceaſed's wife, and had iſſue, ſuch 
iſſue bare the name of the deceaſed, and had the 
inheritance, excluſive of all others. 

If the deceaſed had neither father nor mo- 
ther, it went to the grandfather, and to the 
uncles and nephews, as his repreſentatives, and 
for failure 'there, to the great grandfather and 
his repreſentatives in infinitum in the ſame order. 

As to inheritance, that went to deſcendants, 
and then to collaterals; for that muſt have 
paſſed the aſcending line before it could have 


TRA in . ſo that Myer when 


* — 


A 1 
by cuſtom, as. + wool as by common law, as ; i the caſe of 
gavelkind lands, borough Exgliß, &c. and there is a re- 
markable caſe adjudged in the C. B. in my Lord Bridgman's 
time, anno 1660, 1661. and entered Hil. 1655. rot. 779. 
between Hale and —— ; but it was never printed until 


61 


my Lord Raymond's time. See Lord e A 1028. 
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Romans was, to 
divide the lands 


[ 
- 
& 
11 x 
100 5 3 ac7 rap 
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- diers 8 
c. 


over his children without the magiſtrate, ſo that 


could keep. From hence began the ri 


of FEUDS. 
he ſpeaks of the laws of inheritance, doth not 
mention the father, becauſe he muſt have had 
It before it could come to the ſon. 


As a man could not deviſe the inheritance, ſo 
he could not ſell, but from the time of ſale to 


the general jubilee, which was once in fifty 
years; then there was a rotation of all pol- 


ſeſſion, and every man was inſtated in his own, 


which was the Jewiſh Agrarian law. Bos Hale's 


Succeff, 5 to 11. 
The Roman law differed Som the Jewiſh in 
that the father had the power of life and death 


he might deſtroy his ſons, which was frequent i in 
the ancient Roman times; for they uſed 
poſe their ifſue, if they had more tha 


adoption: for to preſerve children from death, 


they were adopted into other families, and be- 


came children of that family to whom adopted. 


And as a Romar had power to deſtroy his chil- 


dren, fo he might diſinherit them by his will in 


expreſs words. But if he only pretermitted 


them, and gave them nothing, then the pretor 
introduced them to an equal portion with the 


Teſt. So that a Roman had an entire power over 
his children while he lived, and whatever they 
got was their father's, and at his death, he 
might diſpoſe of it as he pleaſed among his 


other children. If he died without ſuch diſpo- 


ſition, it firſt went among thoſe of his own 


7 „ 


* 
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family, whether male n dr An i 
gotten or adopted. If any of his ſons died, the 
grandchildren ſucceeded into his portion in | 
flirpes; but the pretor brought in children 
emancipated equal with the reſt ; for though 
ſuch were out of their father's faite, yet the 
natural relation continued; but if an adopted 
ſon was emancipated, he took nothing. The 
children of daughters did not inherit Ito] the fas 
ther, becauſe they were out of his family. . 
| If a man had no ſui hberedes, by the old s 
| | Rimes law it went to the agnasi, as firft to | 
brothers as repreſentatives of their fathers; to = 
uncles ex repre/entatione of their grandfathers, 
in capita in inſinitum, after the Jew/> madel; 
but the pretor brought in the cognati in equal 
degrees in capita in infinitum, to inherit with 
the agnati. Becauſe, by the indefinite liberty of 
deviſing, they could not keep eſtates in their 
tribes; therefore the cagnati entered in accord- | 
ing to their natural relation. 4 
A ſon emancipated, or a ſon that bad ac- 
quired a peculium, after they had allowed that 
 privilgge to ſons in the life of their fathers, .on _ 
failure of iſſue was inherited firſt by the aſcend- 
ing line, and that failing, by the collateral, only | 
brothers of the whole blood were called in iz ; 
capita equal with parents and their children i A 
flirpes ; for ſuch brothers being of both bloods, - . 
they were held equally dear as either parent. 0 2 
0 Sailure _ aſcending Une, 2 | 
D 2 | 
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and ſiſters of che whole blood, it went to o 
thers and ſiſters of the half blood, and their 
children in flirpets, by the Juſtinian conſtitution. 
On failure of them it went to thoſe perſons 
that were next in degree in capita ; and thoſe 
that were equally in degree inherited equally, 

as uncles on the father's and mother's tide. 


A Aa the next'in degree excluded the more re- 


mote, as an uncle living excluded the ſon of an 
uncle deceaſed; and the degrees were computed 
up to the common anceſtor, and then down to 
the perſon to whom the relation was made: 
therefore uncles are of the third degree, uncles 
ſons in the fourth degree. But things deſcended 
from the father deſcend to the degrees on the 
| Father's ſide, according to thoſe rules, that 
things deſcended from the mother deſcended to 
che degrees of the mother's von ks to 


the ſame rules. e 
The, 22 & 23 Car. 2. c. 10. has Wen 


this law into England, in relation to inteſtates 

eſtates, Only one third is to the wife, two 
thirds to the children, the heir at law taking 
equal with the reſt: and che portion of a child 
preferred to come in average with the reſt. For 
want of children the wife is to have one 
moiety,” and the next of kin the other. If no 
wife, the father is to have the whole, as next of 
kin. But by the ſtat. 1 Jac. 2. c. 17. the mo- 
ther is to inherit equally with brothers and 
fſters, and their ä — tothe 
FOR . 3 


r 1 — 


.« 
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Fuſlinian' law: and by the ſtat.” of Car. 2. WY 
ſucceſſion 1 is carried to brothers and ſiſters chil- 
dren in flirpes (þ); according to the civil law, 
ſave only that no diſtinction is made between 


brothers and ſiſters of the whole and half 


blood (9) 3 becauſe, the law ſpeaks of brothers 
and ſiſters children indefinitely, without diſtine- 


tion of bloods; and the ſpiritual courts had 
never diſtinguiſhed the bloods, becauſe the 


canon law, where the degrees of proximity 
were ſettled in relation to marriages, had made 
no ſuch diſtinction. For want of brothers and 


ſiſters, and their children, next of kin ſuccedgd 
in capita, according to the afore- mentioned rules 
of civil law, where the next in degree ſucceed 


both on father's and mother's ſide, and ex- 


cluded the more remote. But in our law the 


inteſtate is conſidered as the original proprietor 
in whom the eſtate is veſted. So no diſtinction 


is taken between things coming from the fa- 


ther sor mother's {ide * . 


1 - 


a. TEES 2, 


as. & 


G bes the at of de genre in 3 4 


457-1 . 
08 [See Carth. 32 Mas Farndell, Shou), P. G 
106. 110. Watts v. Crooke. Bunbury, 158. Janſon w 
Bury, and Wall v. Theedham (thete cited).] -* - 


(r). (If there are relations both on the father and mother's 


_ fide in equal (degree, „ Ale, take together. Ser 1 P. 
Nn. * _ v. B | 
300. dit Ive 1 


oe ee T 
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Lud. 114, 


116, 127: 


tion of ſucceſſion among the northern nations 
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The feudal ſueceſſion came in in this man- 


ner (i): the lords gave lands to ſuch perſons 
a2 behaved themſelves well in the war, for their 
lives only (): ſometimes they alſo married their 


daughters to then. Then by their feudal do- 
nations, they limited the lands to go not only 
to the feudary himſelf, but alſo to the iſſue of 


that marriage (u); and this brought in the no- 


that invaded the Roman empire. The lands 
therefore in the elder times went to the imme- 
diate deſcendants of ſuch marriage, and ori- 


1s Hay 6e nene elſe: and firſt they went to 


males, as the moſt. worthy of blood, and 


moſt capable of doing the ſervices annexed to 
fuch donations ; for want of males it went to 


. females (w), as defoendants of the faine mar 


0 The fend was” ares in we eldeſt 
ict "kf 75 2 4 wake, 


— * — — —— — — — 


— ——— 


( Band 1 of ut 2 ad ite f, pra- 
carttur. Feud. lib. 1. tit. 4. 

Pofiea vero eo ventum oft, ut ad recipientis vitam perdururct. 
Hanheton de jure ow 139. Jour Wright's Ten. The 
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(t) [Sor ae, N. VI. & VIII.) 00 {See N. IX, J 
(w) [See N. X.) i 
(x)-Ordain fuit que ſte de e Ae e 


Jes oy beritage, & que ge fee fuit partable perenter 
ba dong aha Horn's Mirror adn lib, 1. c. 1. . 3. 
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male (3), becauſe he was obliged to do the duty 
in the wars; and for every kaight's fee, was to 
go out forty days with his lord (z); ſo that the 
feud did not divide among the males, becau 


the duty could not be divided commodiguſly. 
Becauſe, ſecondly, the males were to keep up. 
the dee of the family, therefore the in- 
heritance was not ſhared nor broken. Hence 255 
it came to paſs, that among the males the eldeſt = # 
was preferred as the moſt worthy, ſince he was- 2 121 
ſooneſt able to go to the wars, and go the duties 
of the tenure. 
The eldeſt fon was — analy 3 with 
| the conſent and approbation of the lord; for 
the lord always approved the firſt marriage of 


his feudary and of his heir parent (s); ; r N 


4 ADS — <li. Aft * 


Pros * 1 er 2 „— 
eee n- gum conditions ge 
er patto acquiſitum. Feud, lib. 2. tit. 2. f. 2. tit. 11, 
” 5h 104. [See Wright's Ten. 176. n. (v) 5 27%. 
n. (4) 
(3) [See N. XII | 
(x) {See 2 Bl. Comm. o. 4. p. 56, 4 & 4. ts Wright's - 
Ten. 123, 4. and notes, 139—40. Sulliv. Lect. xxx! i. 
. 289. Stuart t View, b. 2. c. 3. . 1. p. 109. 112. 367. 
(5). Gilb. MS. Hift. Feud.” 
By the laws of Heel Dada, the king of Wales js ſtated to 
bave had the. prerogative of leading his army out of his 
kingdom once a year, and that for fix weeks only. Within 
- bis territories, it ſeems, he might have conducted his forces 
to battle as often as he deemed it requiſite. And fee 1 Marr. 
Malu, 243. 1 Whit Manch. c. 8. EI 
6) hater . | | 
ö dhe 
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* » 1 3] dJonation it was to go to all the deſcendants; 
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"the Falidary y died, the heir within age, the lord + 


an Ben ag. had the 2 * marriage of him ; and if he was 


* 
. 
© 
' 
* 


af 


of full age, the lord gave Beine to ſuch mar- 
riage. Hence the deſcent always ſettled in the 
_ eldeſt line, and the daughter of the eldeſt ſon 
was preferred before the ſecond or third bro- 
chers (5), and their male deſcendants; in order 
to encourage the beſt marriages with ſuch eldeſt 


ben; and this was the ſettled courſe of the (c) 


Nudum nobile. Whence our law took the pat- 
tern for their military tenures, and the ſocage 
tenures, divided in Saxon times as (4) feudum 
ignobile, but afterwards came to imitate the mi- 
tary feud, in order to ſupport their families (e). 

I there were no ſons the feud came to the 
düstere, who divided it (/), becauſe by the 


therefore the female deſcendants could not be 
excluded, and one of the daughters could not 
be preferred before the other, becauſe none 
could do the ſervice of the feud in their own 
perſons, nor did any of them bear the name 
and dignity of the family. Therefore theſe 
were married Wo the lords among their . 


hoon b — 
— 8 — a — 
* 


45 deer N. XIII.] N 
(e) * in temp Feud. 150 5. les Wright's Tem, 5g 
* (@.1 


HA) Stry. exam. jur. feud. cap. 3. Co an a7: [Se 
© Wright's Ten. 24. n. (e). J | 


T 
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or FEUDS: 


i bey bept the feuds in their ſeveral manom 


- from being broken and divided; as if two 
daughters divided a knight's fee, the lords, by 
the marriage of ſuch a daughter with one that 
had half a knight's fee, We the feuds 


of their tenantt eee 2507 Dania - 
If in ſuch feudal donations, the ler line | 


had failed, it went back to the iſſue of the'ſe- 
cond ſon of the ſame ſtock, to whom the firſt 


_ donation was made, and to his deſcendants, be- 


cauſe by the feudal donation it went to all the 


deſcendants of ſuch marriage, and ſo the ſuc- 


ceſſion was eſtabliſhed to the deſcendants of the 
ſame ſtock in inſinitum, but could not go to any | 


other relations but to ſuch as were deſcendants of 


the ſtock to whom the donation was made g). 


0 In a long courſe of years theſe feudal dona- 
tions were worn out, when it became impoſ- 


ſible (5) to compute up to the firſt feudal 


marriage when ſuch donations were originally L 


ſettled; and then they inverted the computa- 
tion, ind computed from the laſt poſſeſſor, pro= . 


vided the heir that claimed was of the blood of 
the firſt purchaſer ; and then the rule was taken 
quod ſeizina facit ftirpem ; for ſince the fendal 
donation. was loſt, they could not 8 3 


1 2 6” 


TRY pd "+6 1 — 22 — — 


05 bee N. XIV. wes vi 48 
(*) [See Wright's Tim. 183, 3 Dabyymple, F. P. 

es: l. 3. p. 218. x Bl. Comm, by," rg tl. n. 

0 C. Lin. 64, 6. .. v. (4), © Law of Forfiture, 28, ke] 


compute. | 


. 


| 


IF 


uy 


1 1 


= 


5 * it might-have carried it out of the line, where 
ſiuch donations were once ſettled; ſo that in 


* [ 


or FEUDS; 


marriage 3 therefore they computed from the 


| laſt feudary : and ſince both bloods of the firſt 


marriage were neceſſary to any perſon. that 
would claim under the firſt donation, they re- 


bs quired that a man ſhould be of the whole. blood 


af the laſt» feudary that would claim as heir to 


hum z foo then af neceflity he muſt be of both 


bloods of that remote feudal marriage, | where 


* the feud. was; originally placed. Thus half 


Were mae where the feudal donation was loſt, 


ſuch cafſe-they-put the perſon, claiming as heir, 
to ſhew that it was an ancient feud, and that 


25 3 party claiming was of the whole blood of 


the laſt poſſeſſor, which formed the vtmoſt pre- 
ſuiaption of the right of ſueceſſion, where the 
7 feudal donation was loſt; which half blood did 
not do; becauſe it was originally ſettled in both 
15 ] che bloods of the firſt purchaſers. Beſides, 
lords had the marriage of the feudary ; there- 
ſorg all che iſſue of the ſecond marriage were 


* 1 


. adde from the iumednte inheritance of de 


* — n za, > Y — 
&. * . andthe reaſons, 


2 Cm. Law, e. 11, Tims: 
Brit. Antig. eff. jv. weile 182. e 14. 6. n. (J, 


nn 9 „ 


" exchpute/ the deſeendente tem the Gelb feudal 


came to be excluded (i); becauſe if it 


the. by Das. . 14. p. 224. ' Dalrymple, F. 
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ee. firſt e ttt en. | 


not the marriage of the feudary more than 


once; and therefore they could not come in as 


iſſue of a ſecond match; but all that claim the 


inheritance muſt make themſelves heirs under 


the fame feudal marriage from whence the laſt 
feudary deſcended, which balf blood could not 
do. But where they can come in under any 


marriage preſumed to be made by the feudal 5 
lord, they were admitted. Therefore a brother 
of the half blood was not heir to the brother, 


but might be beir to the uncle. Hence they 


formed the rule, ee e ee ORs | 


facit ſarorem ofſe haredem. For when the old 
feudal donations came to be loſt, the poſſeſſion 


was the only indicium of who was feudary ; 
therefore any perſon that claimed-as his/repre- 


ſentative, muſt ſhew a deſcent from the fame 


iocky/ 4nd therefore the rule was taken u | 
lands in fee-ſimple, and not as to lands in 


tail (4). For there a man muſt claim as heir rr 5 


formats dom, as they did in the old feudal do- 


nations de feudis novis; To of a remainder after | 
an eſtate for life, that never fell in poſſeſſion, a” 


man muft claim, by virtue of the contract, as 
heir to him to whom the remainder was limited; 


[16] 
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to the laſt; feudary, ſince the feudal poſſeſſion 


was in tenant for life (I). So of a reverſion on 
an eſtate for life, upon which no rent was re- 


er for a man muſt make himſelf heir to 


the laſt feudary before the eſtate for life was 
{created ; but if a rent had been reſerved, it had 
been doubted whether he muſt make himſelf 


| heir to the laſt poſſeſſor of the eſtate, or to him 


that laſt received the rent; and whether the re- 
ceipt of rent make ſuch a feudal poſſeſſion as 
may be laid as eſplees in a writ of right (m). 
Certain it is, that if a reverſion be depending 
on an eſtate for years, the poſſeſſion of the rent 
is a poſſeſſion of the land itſelf; and the ſiſter 
of the whole blood will be heir tothe brother; 
and the brother of the half blood, that is heir 
to the father that made the leaſe, will have no 


title (a). There is poſz/io frutris (o) of an ad- 


cvowlſon or rent, after actual receipt of rent or 
preſentation of the clerk. 80 of an uſe, be- 


eis Cauſe. equity followed the rule of the common 
. wo -So of a N where 8 5 e * 


Aa. + 


* 


— 


00 bse Watk.. on Def © 1. . 1. r. ar. 3 
85 l. 1. p. 108, &c.] 

() lt is now apparently ſettled, Aab tbe receipt of tent | 
will not make a poſſeſſio fratris. Co. Litt. 15. 4, 


n. (5), and vide Pot. 18.] 


*) [See Wath. on Deſe. c. 1. f. 2. p. 48.] 
le) [Of what hereditaments a poi fratris may be, fe 
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receives the ant and dies, though befare 


admittance. | 
() Afterwards vtlere the feud eſcheated (9) 


to the lords for felony or want of heirs, 'the 
lords were wont to reſtore the feud to the old 
family, or grant it out again to another family 
ut feudum antiquum (7), and then the deſcents 
were formed in ſuch new feud, as if it had 
been ſeudum antiquum. Hence the lineal ſuc- 
ceſſion, or ſucceſſion of the father (s) was to- 


tally excluded, | becauſe no caſe could happen 


where the aſcending: line could be admitted in 
| feudis antiguis; for the father took before the 
ſon, under the firſt feudary in every ancient 
feudal donation; and all above ſuch donation 
were excluded, 10 that in no ſuch donations 


[17] 


| . any father claim as heir to the ſn. 
And this order of deſcent, that excluded the In 
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(p) Revertitur terra ad dominum capitalem, vel ad reSam 


dominum, ſcil ad ipſum de cujus frodo eff. Bract. lib. 3. fo. 


130. lib. 4. fo. 160. b. [See Wright's Ten. 115. n. (9):] 
(.) [See the Introd. p. xix.] () [See N. K . 
) Succeſſionis feudi talis eff natura, quod aſcendemter on 
ſuccedunt, verbi gratia, pater filio. Feud. lib. 2. ** 
34. Lit. ſec. 3. {See Wright's Ten. 179. n. (g. ] 
% [Of the excluſion of the aſcending line, ſee Dalrymple, 
Z. P. c. 5. ſ. 3. 2 Bl, Comm, ©, 4. p. 208. Hale's Com. 


| father(?), was the rather continued, becauſe the 
father was guardian to the fon; and in thoſe 


Law, c. 11. p. 262, and l n. (D). M#right's 


Ten. 179. Co. Liu. 11. . (1:1 . 


Pike . 8 barbarous | 
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nid times they would. not truſt the father 
with any profit from the death of his own iſſue, 
| fo that the father was totally excluded (2). De 
Feudis, 153 to 261. But a feud purchaſed by the 
(181 ſon ſhall deſcend to the uncle, to whom the fa- 
ther may be heir (w), if the uncle be in ac- 
tual poſſeſſion of ſuch feud (x); becauſe he 
claims it then as heir to the laſt feudary, accord- 
ing to the rule before eſtabliſhed, ſince the firſt 
donation is not to be conſidered, but the laſt 
poſſeſſor. But if the uncle was not in actual 
pPoſſeſſion, as in caſe of a reverſion upon a leaſe 
for life made of the lands by the ſon, the father 
cannot be heir, becauſe the ſon was laſt actually 
 *. ſeifed. Otherwiſe of a reverſion upon a leaſe 
for years, for the poſſeſſion of the tenant is the 
poſſeſſien of the uncle (ut ante) (7. 


4 | Le. N. 3 If a ſon be infeoffed with warranty, * 


uncle enters into the land after the death af the 
| fon, and dies, it is doubted whether the father 
ſhall take the benefit of ſuch warranty, where 
- . the uncle hath not, as it were, actually poſſeſſed 
 Go.li, nd it by voucher or warrantia chartæ. Coke ex- 


Hale upon it, 
n, dudes the * as not ee che 25 
1 N — e JEM . 
Ct Gun XVI.) 
7 (w) [ Liu. ſ. 3 & 8. and Cp. . Wrigh, 


182, 3. Dalrymple, F. P. c. 5. ſ. 3. p. 226.) 

4) TO e ee 
en Deſe. c. 1. I. 1. c. 3. f. . ] 
Osec ante, 16, and n. (% 8 
8 . with 


eb 'FEVBS © 7 - mm 4 

with whom the contract was made. Hale 
admits him (2); for ſince the uncle was poſ- 
ſeſſed of the land, he was in actual poſſeſſion of of 
all its appendices (a). 

(4) If a man purchaſed the ſeudum abu wt 
feudum antiquum (c), and died without iſſue, 
it went firſt to the father's ſide, becauſe the 191 
fords in fuch feudal donations were preſumed to 
reſpect the father's fide, who had been the an- 
cient tenant of the manor. For when it was 
given ut /eudum antiquum, it muſt be preſumed 
to be meant as if it had been an ancient feud of 
that manor; therefore it went to the father's 
ſide in infinitum, before it could go to any of 
tlie female 'blood. If the (father's male line 
failed, it went to the female blood of the fa- 
ther; for the lords were preſumed rather to ro- 
ſpect the female blood of their former :tenatits 
in (4) the blood of the mother, who was newly 
introduced into thie family of ſuch their feudary, 

becauſe the fend was given as an ancient one, 
and by conſequence the blood of the precedent 
tenant Was gre to ww other; ; but e 

— * . 569 


_ —_ * — .4 — — 4 


7a); [See n. WR) to Co. Lit, he N 

(a) [See Wark. on Dieſe. c. 1. 1. a. p. bo, 1.5 

0) Hauneten de * fri” {Sew Whight' Ton. 25 

n. in) and (a).] 

0 * 1. N. xv. and al e. ers. 
P. 147 

(A) [4 In the blood of the mother?” It Thould-ron— 
* than the hood of the mother. CA MS . Fund.] 


89 


OF FEUDS, 


the blood of his grandmother, being both fe- 


blood was preferred to the more remote (e). 


1 * 
- 
k " 
> E * 
= 
4 
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* : Rn” then the blood of the mother was: admitted, 
By ns ſince the lord muſt be preſumed to introduce 
the blood of the mother, when he had given 


feudary, and there was none of the ancient 
it muſt be ſuppoſed his intention, that it ſhould 


for otherwiſe. he would have limited it to the 
feudary for his life, or to the feudary and his 
iſſue, after the manner that was uſed in me 
limitation of new feudls. 

Baſtards (J), or children born out of wed 


termarried, becauſe the lords would not be 


| x8 + ſerved by any perſons that had that ſtain on 
+2 Init,” * their legitimation, nor ſuffer ſuch immoralities 


admitted them a8 adopted by the ſubſequent 
marriage, and ſo the canon law, becauſe the 


* wiped off the 'prevedont guilt El 


0 [8 N. xv 


47) bse N. XVIII 5 
(See N. XIX.] * 


*  Blogd of che father's mother was preferred to 


male bloods, and both coming under the conſi- | 
deration of ancient tenants, the nearer tenant” 8 


But if the father's ſide wholly failed, who were 
preſumed to be the ancient tenants of the mayor, 


I 20] an indefinite right of repreſentation to his 


kindred on the father's ſide remaining ; for then 


. © deſcend as if it had been a maternal feud; 


- lock, were totally excluded from all feudal ſuc- 
ceſſion, though their parents had afterwards in- 


in their ſeveral clans; though the civil law | 


211 


5 Of 8 which take owe ExTRIFs. : 


won any man is diſeiſed (b), the diſſciſor. ; 
has only the naked poſſeſſion, becauſe the - 
diſſeiſee may enter and evi him; but againſt 
all other perſons the diſſeiſor has a right, and 
in this reſpe& only can be ſaid to have the right 
of poſſeſſion ; for in reſpect to the diſleiſee 
he has no right at all. But when a deſcent is 
caſt, the heir of the diſſeiſor has jus Paſſeſonit, 
becauſe the diſſeiſee cannot enter upon his poſ- 
ſeſſion and evict him, but is put to his real 
action, becauſe the freehold is caſt 9 85 the 
heir (i). 

The notions af the VE 90 make this title to 
him (4), that there may be a perſon in being to 
do the feudal duties, to fill the poſſeſſion, and 
to anſwer the actions of all perſons whatever; 
afid ſince it is the law that gives him this right, 
and obliges him to theſe duties, antecedent to 
* at; 0. his own, it muſt — ſuch 9280 


— v5 . 4 


— 


— 


(63) rDiſeifio i is the wrongful amotion or r ouſter of a 
perſon. who was in poſſeſſion of the freehold in deed. Of 
which ſee Co. Litt. 153. 4. 181. 3. 277-8. 1 Burr. 60. 
Taylor d. Atkins v. Horde & /. Cup. 701. 8. C. 
3 Bl. Comm. c. 10. p. 169. 2 Lid. c. 13. p. 195. 

(7) (Swe F ont 

(4) [© to him,“ . e. the heir of the diffeifor,} _ 
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teln from the act of any other perſon what- 


ever, till ſuch poſſeſſion be evicted by judgment, 
which being alſo the act of law, may deftroy 
the heir's title. 

Ia the caſe of fre-tai (1), the poſſeſſion i is 
thrown' upon the heir in tail; therefore the law, 


conſtitutes the ius Poſefenis to be in him. 


If a diſſeiſor, at the time of his death, has. 
not the freehold in him, it cannot be caſt upon 
hai heir; for then there is no danger that the 
fteehdld ſhould. want a poſſeſſor; therefore the 


law creates no title to ſuch. poſſeſſion in the heir 
ag law; for it were incongruous that the law 
ſhould Hose the right of poſſeſſion in the 
heir, when the poſſeſſion is in another at the 
death of the anceſtor. The law will not after- 
wards create him a new title, in Prejudice of 


_ the perſon that has the right of propriety. 


If the diſſeiſor therefore makes a leaſe for 
life, he parts with the poſſeſſion, and cannot 
tranſmit it to the heir, ſince he had parted with 


it at the time of his death, and the deſcent of a 


- reverſion will not make a right of poſlefſion (m); 


for nothing deſcends. to the. heir in reverſion 
but the right of the reverſion, and that is a 
- right againſt all other perſons but the diſſeiſee. 
For ſince only the right deſcends, the heir can 
be in no better caſe omen the diſſeiſor was at be 
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TAKE AWAY ENTRIES. 
time of his death; and therefore when tenant 
for life dies, he has only the naked poſſeſſion, 
as tlie difſeiſor had it. But if the diſſeiſor had [ 23 1 
died in pòſſeſſion, the law, for the reaſon afore- 
ſaid, caſting the poſſeſſion on the heir, makes it 
a right; for that is properly a right which a 
man comes to by the act of the law; and ſince 
the heir in ſuch caſe would come to the poſſeſ- 
ſion by the act of the law, it muſt be called 
a right of poſſeſſion; and it could not be a right 
of poſſeſſion; if he could not defend it againſt 
all apprefſors; ; therefore in ſuch caſe the right of 
entry is taken away from all others; and hence 
the diſtinction came to be made between Jus 
fofſefionis and jus proprietatit. 

A ſecond reaſon why the deſcent creates a 
right of poſſeſſion is, becauſe the diſſeiſee has | 
not claimed during the life of the diſſeiſor, and 
the right of poſſeſſion is preſumed to be derelict, 
if the party ceaſes to claim it, till the law for” . H 
the neceſſary cauſes before-mentioned is obliged” 5 
to caſt it upon another; but the right of pro- 
priety is not preſumed to be derelict, till the 
time allowed for the limitation of thoſe actions 
be expired. So that Coke ſays, Anciently a 
feoffee that came in by title, though by his own 
act, after a year and a day, had a right of poſ- 
ſeſſion nn) 


A third 1} 


—— 


() (C. en Litt. 237. b, The — 32 Hm. 8. c. 33 · 
does not extend to a feoffee of the diſſeiſor; and therefore 


1 2 the Ls | * 
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or DESCENTS WHICH 
A third reaſon why, deſcent gives a right of 
poſſeſſion is, becauſe originally the relief was in 


nature of a new purchaſe upon every deſcent; 
for then it did again fall into the lord's hands, 


till it was relieved out of bis hands by ſuch. 


payment (o). e 


Now for fuch payment they een "BE. 


e upon the poſſeſſion as ſoon as ever the 


deſcent was caſt (); ſo that the heir was forced 


vàvꝛpon ſuch payment, in preſervation of his ſtock 


left on the ground by his anceſtor; and being 


forced upon this purchaſe, it is fit he ſhould 


enjoy the right of poſſeſſion. But where a diſ- 


ſeiſor makes a leaſe for life, and dies, and the 


reverſion deſcends on the ſon, if he enters after 


the death of tenant for life, he ſhall pay a re- 


lief; and yet ſuch a deſcent ſhall not take away 


an entry, becauſe it was his own fault that he en- 
tered and ſtocked the land himſelf, and made 
himſelf ſubject to the relief; for then the buyer 
muſt beware, and take the title in the condition 
it was in at the death of the anceſtor, | 
Fourthly, The right of poſſeſſion is gotten by 
the deſcent, that it may be an encouragement to 


. the tenant to be bold in war; for that none can 
enter and W ers his children ol the eſtate 


** I 


the POIs from ſuch feoffee will toll an 8 though he 


had not been in continual poſſeſſion for ſive years before, 

Ge. Litt 238. a. 256. a. 1 Burr, 108.) 3 5 
(-) [See N. XXII.) (2) [See N. XXIII.] 
8 . betet 
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whereof he dies poſſeſſed ; but if another doth 
the duties of the feud at his death, then it is not 
reaſon that ſuch a deſcent ſhould give a "_ of 
ever to his heir. 1 | 
The eſcheat doth not take away the ettrys . $9: 
beeanſs, thqugh in reſpect of a ſtranger's pre- | 
eipe, the law doth caſt the freehold upon the ves 
lord, anrecedent to bis own act; yet the lord 
need not enter to take the profits and to do the 
duties, as the heir is obliged to do, but the lord 
may take the diſſeiſee as his lawful tenant (). 
And: it is plain that the law doth not caſt the | 
freehold upon the lord in the ſame manner as it 
doth upon the heir, becauſe the lord is obliged 
to ariſwer the feudal- duties to the lord para- 
mount, in reſpect of his ſeigniory, whether 
this poſſeſſion was caſt on him or not; ſo that 
in this caſe there could be no failure of duty, 
though the lord doth not enter. s f 
In the caſe of a feoffment upon condition, = md. 286. | 
there is no diſtinction between the right of =. 8 | 
poſſeſſion and the right of propriety, but both 
rights are in the feoffee till the condition 8 
broken, and entry for ſuch breach; and after- 
wards both rights are in the feoffor; therefore 
the deſcent doth not take away the entry, ſince 
the poſſeſſion and the propriety deſcends in the 
ſame manner, vis, under the condition that it f 26 ] 
was at firſt ie and the Date is not 


dd en hens 
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| (a) [See N. XXIV.) | 
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ſtracted from the ui Fraprielatis. But here 
both . rights are united at the time of the de · 
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caſt-upon the heir while the propriety is in ſame 
body elſe, as in the former caſes; and it is the 


deſcent, of a naked poſſeſſion to an heir at law, 
that forms a jus poſſeſſionit, diſtin and ab- 


ſcent; and if the feoffor in this caſe could not 
aſſert his claim by an entry, he could havę no 


remedy, either for his jus poſſeſſenis or. jus pro- 


PHPrietatis, which are not here ſeparate or diſtinct; 
for till he enters to take advantage of the breach | 


of the condition, both rights are in the feoffee, 


becauſe the ſolemnity of the feoffment cannot 


be determined but by an act of equal notoriety; 
and becauſe the poſſeſſion and right are not here 
ſeparate or diſtinct, it is called by a different 


name, vis. not a right, but a title of entry. 


Litt. ſect. 393, 


OG The ky. ws not _ dower MAE the 
_ 


1 —_ —— — —_— * _ : 8 


Wo We find no IS Tar of Side tt hed, wait the 8 2 
of the Normans. Bacon's Fiftory of the Eng. Gov. 104, 22 
But amongſt the laws of the Saxon King Edmund, cap. 51. 


we find a proviſion made for the ſupport of-the wife that 


| ſurvives her huſband out of his goods only. 


Nor was there any dower in Wales, until it was annexed 


to the crown of England, as appears by Stat. Wallie, viz, 
' Duia mulieres hactenus non extiterant dotatæ in Wallia, rex 


concedit quod dotentur. 

[See Wright's Ten. 192, and n. (e), (2), (&). 

Of the introduction of dower into Eogland, &c. ſee 
2.Bl. Comm. c. 8. p. 129. Wright, 191. See alſo Stuarts 


TFT Eur. b. 1. Cc, 2. ſ. 25 and notes wha &c. 


There 


A 


akk AWAY ENTRIES. 

- wife H, but ſhe takes it by her own act; but when 
ſhe is endowied, ſhe is in from the death of her huf- 
band (7); therefore ſhe has only the naked poſ- 
ſeffion her huſband had, not any js poſſeſſronis 


at all; ſince it was not of abſolute 23 ſhe 


thould claim her dower ; but it is of abſolute 


neceflity that the law doth caſt the freehold 


upon the heir. Now by the endowment the 


poſſeſſion is avoided that the law caſt upon the 
| heir (), becauſe ſhe, as is faid, is in from the 
death of her huſband, and by conſequence there 


is no right of poſſeſſion, as to this third part, 
acquired to the heir at law ; ſince the law doth 
not place him in ſuch third, after the death of 
the father ; and though the reverſion belongs to 
him after the death of the mother, yet that is 


1271 


only the reverſion of that which the mother 


poſſeſſed, which was a naked poſſeſſion; and ſo 
he has herein no right of poſſeſſion at all. 


Where the diſſeiſor infeoffs the father (to), it Liu, re. 499 


is P to be 2 1 in bay. afterwards to 


* 


. There was no dower originally i in Wales, vide Wright 2 
ubj ſup. nor in Ireland. 1 b. 50 


4 & 6.1 
() [See N. XXV.) 


(t) [AM. 24 Ed. 3. 9.18. F 38. b. => 70. 5. 


71. 4. ; and ſee Watk. on Deſc. c. 1. . 3.] 


(A) [See M. 24 Ed. 3. and Mattl. on Diſe. as before, | 


And Co. Litt. 241. 4. n. (1).] 


() {* the father,” bo 6 bis own father. See Lite. © * 


. W 
| 4 4 | come 
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come in by deſcent, and the act of law ſhalt ; 
1281 not give ſanction to the wrong of the party; 3 | 
nor ſhall any man by his own wrong, however | 
cunningly contrived, give to himſelf a right; | 
for when the heir by the deſcent gains a jus Poſe ; 
_ ſeffionis, he is ſuppoſed innocent of the wrong of | 
5 his anceſtor; but here he is partner of the guilt. f 
us te 3 When a younger brother enters in this ( ) 5 
. caſe, he does not enter to get a poſſeſſion diſ · 
-tin& from that of the elder brother, but to pre- : 
ſerve the poſſeſſions of the father in the family, t 
that no body elſe abates. For ſince this is f 
the moſt charitable interpretation that can be f 
made of this action, and by ſuch a conſtruction 6 
it is juſt and rightful, the law ſhall not intend it 1 
to be a wrongful act or diſſeiſin, and by conſe- f 
. quence the poſſeſſion of the younger brother 
becomes that of the elder brother (y); and then 
ii there be not a poſſeſſion diſtinct and ſeparated | 
= _ fromthe right, the deſcent cannot make a right 
bd poſſeſſion diſtin& from the right of pro- a 

priety; for it were N that the anceſtor 


/ 


8 [That i is, where a . dies ſeized ; in 85 1 

ä two ſons, though the eldeſt be heir, yet, if the younger 

' ®' * enter, he ſhall be conſidered as holding the poſſeſſion for. his 
elder brother. See Lite. ſ. 396, 397.] - f 

) [And it will fo fix the poſſeſſion in the eldeſt brother 

as to cauſe a poſſefſio fratris in him, even to the excluſion of 
ite younger who enters, if be be of the balf. blood. See 
O, Litt. 242. Bull N. P. 102. Watk. on Diſe, c. 1. * | 


P. 55s 56] | | | 3 20 E 
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ſhould be conſtrued to poſſeſs in another's right, 

in order to do no injury, and the heir ſhould 

be conſtrued to. poſſeſs in his own right, 

in order to do injuſtice to the elder brother. 

Beſides, no laches can be imputed to the elder 

brother, ſinee the younger entered and poſſeſſed e 

for him. But if the younger brother in this [29]. 

caſe had made a feoffment in fee, and the 

feoffee had died ſeiſed, this deſcent had taken 

away the entry, becauſe then the younger bro- 

ther could not be interpreted to enter to pre- 

ſerve the eſtate of the elder, but in order to 

make the advantage of it for himſelf. So. in 

the caſe Litt. puts, If the elder brother had en- 2 

tered, then if the younger had entered upon 

him, this had been in deſtruction of the elder 

brother's poſſeſſion, and therefore the younger 

gets a poſſeſſion diſtinct from that of the elder 

brother, and bis heir a diſtinct right of poſſeſ- 

ſion, and it is the laches of the elder brother; 
that he did not enter to reſtore his poſſeſſion. | 
Ik one coparcener enters into the whole, it is un g. 38. 

only in preſervation of the eſtate of the other; 

but if ſhe difſeiſeth the other after her entry, 

there ſhe gets a poſſeſſion diſtin from that of | 
her ſiſter, and the deſcent will take away the | 

| ry cauſa qua ſupra (2). 147755 | 

The iſſue of the baſtard eigne not oa gains. te 6 ſe. 399 0 
a right of poſſeſſion, but a right; o, -— aa 


(s) [See Wat us Dye, « c. f. ſ. 2, ST w 
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by the enjoyment of his anceſtor. Such iſſue 
are held legitimated (a) by the civil law, becauſe 
they are adopted by the marriage of the mo- 
> © ther, 80 by the canon law, becauſe the 'matri- 
PR monium ſubſequens tollit reatum precedens ; but by 
1301 the feudal law they were excluded, becauſe fuch 
a a tain was thought to continue from the crime 
* of the parents, that they could not do the 
. feudal ſervice with honour to the feudal lords; 
: therefore they were anciently excluded i, no- 
125 minatim ad feuda legitimantur. But by our law, 
5 if they had an uninterrupted enjoyment during 
le, che iflue for ever inherited; for ſince there 
was no ohjection to their legrimatiom Wuring 
their lives, the perſonal defect muſt die wich 
their petſon, in as much as it were inhu 

to throw reproach on them after their de- 

ceaſe (5); and having done the feudal duties 

7 — without objection, the objection comes too late 
'., + _ "when the perſonal diſhonour ceaſes, and to the 
next perſon in poſſeſſion no reproach can ariſe. 

If baſtards could be any where alledged in 
the pedigree after the deceaſe of the parties, 
there would be no end of contention concern- 
ing them, and genealogies would be rendered 
perfectly uncertain; for there being no efta- 
bliſhed regiſtry of OO” in the ane as 
3 Jr 4 2 
(a) Tse ante, p. 20. N. XIX.7 | 
| (3) 1 85 I * 120. Pride v. Earls of ' Bath and Mon" | 
. 5 


K 8 wag iam de e. & > 
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was in the” Jexzifſs law, they conceived that the 


greateſt evidence that could be of the legitima- 


tion of the anceſtor, was the uninterrupted en- 
joyment, and the carrying the ſame by courſe 
of deſcent to the iſſue. Hence they would not 


ſuffer this xule by any means to be ſhaken, left 


all deſcents ſhould be rendered precarious; but 
if any part of the rule fails (c), then the right 
of paſſeſſion is only gotten by ſuch deſcent, and 


not the right of -propriety ; as if the pofleſſion 


be once interrupted by the mulier, if the baſtard 
eigne re- enters, this only gets the poſſeſſion, 
e ack eee, * n ee 
Poffeſſtonis. | 


F222: ĩ2v ahild 5s wave 
fa mere; this ſhall not inherit; for though there 
the anceſtor had an uninterrupted PR 723 


chere was no deſcent. 
But if the mulier abates ( the ite of 
baſtard eigne hath both right of poſſeſſion and 


right of propriety, becauſe of an uninterrupted 
poſſeſſion, and deſeent complete, the law caſting 


the freehold on the iſſue, before his entry, or 
before the mulier can abate. Nay, - this rule is 


preferred to the privilege of infancy (e), ſo that 14 zam. 1. 


if the mulier were an e yet the deſcent of 


, * 2 


r 


(e) [See Vatl. on Deſc. c. 4. p. 144+]. 
(4) fSee Vail. on Deſc. c. 1. ſ. 1. p. 34-] 


(e) [See Plowd. and ited in the 
of the 123 aid the wn cited in the margin 
| 5 the 


——̃ 
” 


[ 31. ] 


- 


OF DESOENTS. WHICH 


the iNue of the baſtard. elene ſhould bar ſuch 
infant, becauſe it is by the laws of deſcent that 
the infant himſelf inherits (J); and he himſelf 
could not claim, but by ſuppoſing that uninter- 
rupted poſſeſſion of his anceſtors (/), and the 
N 32 1 conſequent deſcent. gives him a right. But if 
the perſon in the principal caſe were not legiti- 
mated, by the eccleſiaſtical law, his entry gives 
him no title, but as another diſſeiſor; for he is 
an abſolute ſtranger by all on gh: __ 

3 wi es faltus. - 
5 Lin. e ge. As to infants, * ras," e non 
is Ram. 35- compos, the deſcent to the heir of the diſſeiſor 
| doth not take away their entry, becauſe the in- 
fants, &c. had a right poſſeſſion, and the act of 
law cannot take away that right, ſince no laches 
can be imputed to them; ſince their negligence 
is not culpable, it were unjuſt to make market 
of their titles; and therefore the lord, when he 
takes a relief, is not ſuppoſed to transfer any 
us Pofſeſſionis to the heir of the diſſeiſor, ſince 
the feud is not ſuppoſed, by negligence and 
ST, want of a tenant, to fall into his hand, and 
Fo OE from thence to be relieved to the heir of the 
| diſſeiſor, who hath title thereunto, ſince if that 
were doctrine, a negligence were ſuppoſed in 
theſe uncapable perſons, which the law doth 

not allow. 


„ * a _— * 
* 8 - 
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(7) (SeeNe XVII 
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But the non empor in this caſe cannot alledge 
the diſability in himſelf (g), becauſe he cannot 


ever at any time to alledge it: for when he is 
once non compor,' there is no certain time when 
he can be adjudged to recover that diſability, 
unleſs where he'is legally committed, and then 


r V9. WW *Y FR TY an” _ 


compos be legally reſtored to his right, _ to 
his capacity of acting. 


wrong; and if he alien in fee, his alienation is 


right from the infant. If then the infant reco- 


poſſeſſion againſt the diſſeiſee. 


and the feoffee dies ſeiſed, this gains a right of 


My {ot ef. CD Sono Bu e et... qe od.AEaAe.. Ah. He 9... 


deſtroys the eſtate, and the 2 W e h 


—_—— 


as — 7 


(8) [See x Bl de c. * n 1 g= to Ce. 
Lit. 247 9. | 
| | annexed 


be ſuppoſed conſcious of it; nor is he allowed 


the acts during his lunacy will be ſet aſide and 
diſcharged, and afterwards the commiſſion ſu- 
perſeded; for in no other way can the 2 


voidable. If the alienee dies ſeiſed, he may 
enter; for though the deſcent: gives a right of 


| poſſeſſion againſt the diſſeiſee, yet it gains no 


vers, he is a diſſeiſor as he was before, and be- 
ing only in his former eſtate, he has no right 1. 


poſſeſſion to the heir of the feoffee. But if the 
condition be broken, and the feoffor enters, he 


[ 35 I-. 


If an infant diſſeiſes, this ou gives bim A Lit. ca. 497» 
naked poſſeſſion; for he has no privilege to do ni 


If a diſſeiſor, that has only a right of poſe 19.6469 
ſeſſion, makes a feoffment in fee on condition, 


& 4 4 
* . Litt. ſect. 417. 
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annexed to it; and be being only a difltifor;iis 
in his old eſtate, which is a naked 63 | 


Without any right at all. 


34 [34] A civil death, ſuch as that of entering into 
. 4:0. religiong doth not take away an entry; for this 


ſeems to be the voluntary act of the anceſtor, 


or rather ab contrivance between anceſtor and 
_  hbiry to acquire tlie right of poſſeſſion; and a 
man that hath done wrong, ſhall not by n 


2 acquire to himſelf a right. 


Ab ſeaſe is a covenant” real, that binde the 
bete of lands into whoſe hands” ſoever 
* afterwards” they come (5), if the lands be not 
evicted · by a ſuperior title; but the termor has 
not the frechold in him (i), but holds the poſ- 
ſeſſion, as bailiff of the freeholder, nomine alieno, 
by virtue of the obligation of the covenant. 
Therefore if ſuch termor be ouſted; and the 
frer holder diſſeiſed, the diſſeiſor has the naked 
poſſeſſion bound by the covenant; and if after- 
ward a deſcent be caſt, the beir of the diſſeiſor 
has the right of poſſeſſion, bound alſo by the 
covenant; for the heir of the diſfeiſor has only 
the right of poſſeſſion which was in the diſſeiſee, 
and that wras bound by that covenant; and 
© therefore it muſt be bound by the ſame cove- 
nant in the hands of the heir of ths wa. 


- 1; ft ew 
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* 
8 


(>) cle hal bind the lord on <<; ſee 8 Co. 45. a. 
F. N. B. 198. K. 221. B. See aft. 299. N. CLIII.) 


GO [See Watk. * ©&3 l. 1. p. 108. 
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and were it otherwiſe, the right of the termor 

would be intirely deſtroyed ; for he cannot have 

a right of poſſeſſion. diſtin& from the right of [351 

propriety. * 
Now. then, if the termor enters before the Ld. Raym. 853. 

deſcent, he reveſts the freehold in the diſſeiſee, 

who has the right of poſſeſſion; but if he enters 

after the deſcent, then he can only hold in the 

name of the freeholder who has the preſent right 

of poſſeſſion, which is the heir of the diſſeiſor. c 
In the times of - domeſtic wars, when the Lit. (8. 4. 

courts of juſtice are not open, the deſcent gives 

no right of poſſeſſion, though the: diſſeiſin was 

done in time of peace. For it were in vain 

for a diſſeiſee to exert his right of poſſeſſion, 

when the courts of juſtice are not open; nor 

can there be any ſuch thing as the act of law to 

give a right of poſſeſſion, when the law itſelf is 

filent ; but in times of foreign war, when there 

is juſtice and peace at home, a deſcent will give 

a right of poſſeſſion; for to encourage enter- - 

prizes in ſuch war was ſuch privilege given to 

the heir of the diſſeiſor . | 
A. ſucceſſion. doth not give à right of .poſ- en 

ſeſhon, as a deſcent doth ; for a ſucceſſor: is 

in by his own act; for it is by his o-²•n 

concurrent . act that he comes to, be inſtal- 

led into the rights of his predeceſſor, and [36] 

therefore he can have no more than he had; 


* 


»*— * 


”* — 1 
a 


ee 
) [See ante, p. 26. LE 
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” cox CONTINUAL. CLAIM, 

bot fince the predeceſſor had a naked poſſeſſion, 
5 and not the 7s Pofſeſſionts, the ſucceſſor can have 
os . 3. no more. Beſides, the ſueceſſor pays no relief, 
* unleſs by grant or preſcriptibn: for eccleſiaftical 
lands were not relieved into the hands of the 
lord for want of a tenant, being given in free 
alms, or to do ſervice by proxy; and ſince che 
lands are not relieved into the hands of the ſuc- 
ceſſor for a conſideration paid, he doth not ac- 
gquire a right of paſſeſſion. Beſides, there is 
no reaſon to encourage the predeceſſor to dare 
in war, who either went not at all, or elſe by 
3 proxy; and therefore no reaſon ſuch ein 

—_ ane 5-6 S 5 | 
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"of CONTINUAL CLAIM. 


» 41 2 5 fs a the aifſeiſed, wad the diſſeiſor die in 

9 peaceable poſſeſſion, immediately after ſuch 
diſſeiſin (7) the heir acquires jus poſeſſionir, if 

the diſſeiſee ſuffered the anceſtor quietly to en- 

bed joy (mn); for then the preſumptive right is in 

the heir; but if the diſſeiſee has re-entered 

N a Tear and a day before ſuch — 


— 


PCS J — - . 0 

0 6 Diſſciſin”—This ſhould be deſcent, and — ta i 
the death of the diſſeiſor in the peaceable 3 1 
5 (ny [See N. XXVII.] 1 1 
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then the heir doth not acquire the 7us PafſeſFonis. 


Firſt, becauſe there is no laches i 10 the dil ciſee, 


and the act of law would do wrong and inj 

(which. it cannot do) if it ſhould alter the right 
when the diſſeiſee has done what in him lay to 

continue the right of poſſeſſion. Secondly, be- 
cauſe there is no preſumption. that the diſſeiſor 
had right, if the difſeiſee continue the claim; 
for the law cannot preſume the right of poſ- 
ſeſſion to be derelit, contrary to the manifeſt 


act of the diſſeiſee. Thirdly, the lord ought 


not to take the heir for his tenant; - and there is 
ſufficient warning for the anceſtor in his life- 


time not to do the voluntary ſervice, nor for 


the heir after his deceaſe to pay the relief. 

(a) If the vaſſal renounces the feud, this is a 
_ of forfeiture by the old feudal law, be- 
cauſe it was ſaying they would not do the feudal 
. ſervices that were the perpetual conſideration 

for ſuch poſleflion, nor keep within thoſe re- 


ſtrictions required by the feudal contract, which 


/ feudum vel feudi partem aut feudi conditionem 
ex certa ISR flat, & inde convifius Suerit, 


= tk didnt 


— — 


. 17. p. 5% 
| ad capitales — 4 quibus primo proceſſit. 
Bracton. lib. f. c. 6. fo. 375+ [See Wright's Ten. * 


n. (90.1 


were the original deſign of the gift. Voſallus,-vi 


00 dee terra ad deminum capitalem, vel ad rectum 
deminum, ſcilicet ad ipſum de cujus Joes et. Glanvil. lib. 7. 
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"co and abnegavit feudum gu: ; conditiontm,” ae 
14 Raym. iac. poliabitur (o). But when diſtreſſes were in 
| vented (5), then the land itſelf was not ſeiſed 
for neglect of ſervices, becauſe they had this 
method of compulſion, But if tenant for life 
had aliened in fee; there was no redreſs but 
by a Teizure of the land itſelf; and therefore 
this cauſe of forfeiture in our fille ras reſtrained 
in [to] the alienation of tenant for life 
I tenant for life makes a feoffment, or levies 
a fine, it is palpably contrary to his bath of 
fidelity to the reverſioner, and therefore that is 
ä a plain renunciation of the feud. So in the 
190 caſe of the remainder, the eſtate for life is 
drowned in the fee; therefore the eſtate for life 
is renounced, and the remainder commences. 
So if tenant for life of a rent levies à fine, 
this is a forfeiture; for though the fine being of 
a rent, paſſes no more than it lawfully may; 
yet being a public'and ſolemn renunciation of 
"the eftate for life in a court of record, it is 
within the reaſon of the law, and amounts to a 
_ © _ forfeiture, and the remainder man i= e Bead 

| to claim within the year. 
ma tec. 47. The entry is the ſame thing as the e 
1... calumnia \ in the civil or feudal law; and this 
entry. was of equal ſolemnity with NA feoff- 


Lan 179, ment: for's as the rs, was anciently made 
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60 [See the Intrid, p · 25 
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oF CONTINUAL CLAIM, 1 8 = 


on dhe land coram faribus (a), who ſubſcribed: | 

the feudal" inſtrument. in the Bit teftebus z, ſo it 
ſeems the entry was made upon the land, and. 
afterwards the claim was recorded in the lord's 

court, and hence called clameum, or calumniam, 

appouere vel advocare. W. Digeſt. Feud, * 2. 


. FL C1 


But ufrerwards they 8 che froffiment to 
be good, though it was atteſted er extraneos, 
and not coram” paribus; and the entry was al- 
lowed to be good, if made upon the land, 
though it were not recorded coram paribus ; but 
the manner of recording the claims of liberties _ 
before the juſtices in eyre remained long after, [401 
as appears by the Regiſter 19. b. which ſeem 
to be a continuance of the ancient practice. See 
Spelm. Glofſ. tit. Calumnia, fo, 97. But when the 
feoffments were not atteſted by the pares, [curie,] 
yet they were atteſted and tried by the Pares 
comitatas ; and therefore if the land lay.in two 12 88 166; 
counties, there muſt be livery in each of them: 
fo if the land lies in two cbunties, the entry 
muſt be in each, becauſe the atteſtation of botn 
facts, if controverted, muſt be by the * = 
comitatus. . | 

- Livery within view, and entry 1 is Un ſeQ. 4794 
equal to a livery: on the land itſelf; and if a2 


man cannot enter for fear of outrage (r), yet it 
R 


—u— 


(a) [See N. XXIX. 1 N 
0 C. 6. To his perſon. Seb Go. Lin. 25% Ti 
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» * 
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tt. ſeR. 412, 
2, 3, 4 5 
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or CONTINUAL AIM. 
is good; fo 


land as he durſt come. 


The notion of the laches, in not delia for 
a year and a day, is taken out of the feudal 
law; fo is the expreſs words of Frederick, 
touching the tenant's claim of his lands from 
his lord. Preterea cuir infeudatus major qua- 


tuordecim anni ſua incuria vel negligentia per 


annum & diem fleterit, quod feudi inugſturam a 


proprio domino non petierit, tranſat?to bor Patio 


feudum amittat. Digeſt. Feud: lib. 2. tit. 55. 


fo. 543. Vigelius 241. 255—4897+ And the 
reaſon why this time of a year and a day ſeems 


to be ſet by the feudal law is, becauſe the ſer- 


vices appointed ſeem to be annually completed; 


and therefore that was the time for the vaſſal to 
claim from his lord ; and the fame time that he 


had to claim from his lord, he had to claim 
from any diſſeiſor, for the uniformity of the 
law; and that the lord might know who was 


the Person that he might take for his tenant, 


and that the lord might receive his feudal fruits 
from the heir, in caſe the diſſeiſor died. And if 
the tenant loſt the whole feud, in caſe he did 


not 


alſo is a claim within view good,. 
when a man fears to enter; for in both caſes a 
mart ought to take poſſeſſion where he can, be- 
cauſe it is the change of poſſeſſion makes the 
notoriety in both caſes. But if the diſſeiſor 

menace war to the perſon that hath right, then 
the law, which doth not compel to impoſſibili- 
tiles, noche bim to make his claim as eat the 
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not claim within a year and a day, it is fit he 


ſhould loſe the right of poſſeſſion, in cafe he 


neglects his claim upon the diſſeiſor in the ſame 
ſpace, that the heir may be in peace, and that 


the lord may receive him as his tenant. For 


that was by the ancients thought to be a violent 
preſumption of dereliction, both in the one caſe 
and the other. But our law, ſince it gives a 
diſtreſs for all feudal duties, doth not preſume 
the feud derelict, in caſe feudal ſervices are not 
paid, ſince the lord has a power to compel the 


payment; and therefore the law doth not in- 


duce any forfeiture 'in that caſe. But the law 


gives the right of poſſeſſion to the heir, in caſe 
the diſſeiſee doth not claim within the ſpace men- 


tioned, hecauſe there the preſumption remains 


1421 


of the dereliction of the diſſeiſee, ſince the entry 


or action is the only way that he has to obtain 
poſſeſſion. But if the diſſeiſee enters within a 
year and a day before the deſcent caſt, though 


there were twenty mean diſſeiſins, yet the entry 


is not taken away; for there can be no jus p 
Monis in the heir, if the diſſeiſee bas continued 
the poſſefſion by thoſe ſolemn acts that the law 
requires, and within the time that the law 
builds a preſumption of a dereliction, if the 
diſſeiſee neglects his entry. But if the diſſeiſor at 
common law had kept poſſeſſion farty years, and 
the diſſeiſee had entered but half a year before 
his death, yet in that law, as Litt. remarks, the 
bote had not gained the right of poſſeſſion, be- 

F 3 - cauſe 
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 _ cauſe no dereliction can be preſumed, if the 


diſſeiſee claims within the time preſcribed by the 


law. And if the law cannot preſume that the 


diſſeiſee has deſerted the right of poſſeſſion, it 
cannot be transferred to the heir of the diſſeiſor; 
nor ought the lord, in ſuch caſes, to accept of 
his ſervices from ſuch heirs.” Nay, Coke (s) ſays 


that the feoffee of the diſſeiſor that comes in by 


title after a year and a day was expired, was 


anciently held to have right of poſſeſſion, and 


to put the diſſeiſee to his writ of entry, becauſe 


they came in by title; and for quiet of pur- 
chalem, te non-claim for a year and a day 


was held a dereliction. Hence writs of entry 
againſt the feoffee in the per & cui. But this 
was not held ſo in reſpect of diſſeiſors, becauſe 

they themſelves being the wrong doers, had no 
law in their favour, leſt it ſhould encourage ſuch 


injuries. But afterwards, as feoffments became 


more ſecret, and nothing paid to the lord, then 


| they thought it too hard ſuch feoffments ſhould 


alter the right of poſſeſſion, and therefore they 


_ © conſtrued the feoffee that came in by his own 
act, to be a wrong doer, and not to alter the right 


: 


of. poſſeſſion ; but the heir, for the IA 
- aforeſaid, was left as before. 


lar c. 436. . If the diſſeiſor dies ſeiſed within a year aud a 


day 00 fatter thy e — before 4 entry 


" 
Err 


— 


4) (On Liv 248. a. 2656. 4.1 if e e 
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by the diſſeiſee, this gives a right of poſſeſſion 
to the heir, becauſe when the diſſeiſee yields up 
the poſſeſſion peaceably, the preſumptive right 
is in the diſſeiſor; for it is to be preſumed that 
the diſſeiſee would return again to his poſſeſſion 

if he were not conſcious that his adverſary had 
the right; . wherefore there is no- time given 


right; for it is to be preſumed he would do it 
immediately, if he has the right of poſſeſſion in 


him, and the rather, for that men haye the 


quickeſt ſenſe of injuries immediately after they 


155 


after ſuch diſleiſin, for the diſſeiſee to aſſert his | 


are committed. So that the giving up the poſ⸗- 


ſeſſion tamely, and yielding to the diſſeiſin, 
makes a ſtrong preſumption for the diſſeiſors 
right, and, by conſequence, the law muſt take 
the right of poſſeſſion to be in the heir of the 
diſſeiſor, and the lord is bound to accept him as 


tenant, and to relieve the tenements into his 


not deſerted his right, the lord ought to attend 
to the ſolemn claim made by him, and not re- 
lieve the tenements into the hands of the heir 
of the diſſeiſor; and if he doth, it is null and 


8 * cannot give him any _— 7. 
. 


hands. But if the diſſeiſee had re- entered, then 
he had aſſerted his own right of poſſeſſion by 
ſuch his entry; for ectio imponit nomen operi; 
for the law cannot ſuppoſe the diſſeiſee to have 
relinquiſhed his right againſt his own. expreſs 
act to the contrary. And if the difſeiſee has 
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"mar > If 4 man be difſeiſed, he may have an aQion 
of treſpaſs againſt ſuch diſſeiſor for the act of 
| entry, becauſe the diſſeiſee being in actual poſ- 
ſeffion, and taking the profits, violently to enter 
| and take them away muſt be a tranſgreſſion, 
And the deſtruction of a man's goods and chat- 
tels is puniſhed in this action. But after ſuch 
difſeifin he can have no treſpaſs for the mean 
profits, for the mean profits follow the poſſeſ- 
fion; and the perſon. that refides in the feud is 
x: entitled to all the profits of it; becauſe the 
burthen of the feudal duties is hid on bim 
| While in poſſeſſion, in defence of his ftock on 
2. Co. $1 the ground; but When the diſſeiſee enters, the 
C6 ,L. diſſeiſor is a treſpaſſer ab initio ; for from the 
ar. 96. 5 time of his entry the diſſeiſee is in of his old 
title, and ſeated in his rightful feud as he was 
before; and therefore for all the intermediate 


time it was a violation done to the profits of his 


feud, fince it was originally lo; and he is in as 


from the beginning. 
„ If a man has the frank tenewent in law in 
3 him, yet he ſhall not have an action of treſpaſs 


before entry (u); as the heir ſhall not have an 
action of treſpaſs againſt the abator before en- 
| 75 ; for lp: 2288130 (wo) of the heir eummgt be 


me * 


— 
n — — 


(6) Like CS. . N N d. 

| 3 Bl. Comm. 210. c. 1 See further, Com. Dig. Treſpaſs 

(B. 3-), and'20 Vin, reſpals (8), and next note. 8 
() [Sep N, DR 
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abated before he is actually poſſeſſed; for no 

man can be ſaid actually to enter, till the actual | 
poſſeſſion is in him, and no man can be a tref- [ 46 ] 
paſſer to chat poſſeſſion the law caſts upon him, | 
which is only a poſſefſion de jure, and is not 
capable of an actual violence. Beſides, no 
chattels by our law can deſcend, and therefore 

he has a right to the graſs upon the ground 5 
only as it is part of the freehold; and ſince he 

never entered on the ground till the chattels are 

ſevered, he can have no right to them at all, 

becauſe he cannot ſhew that the poſſeſſion of 

them was ever in him, or any perſon from 

whom he can claim them; and therefore no rr 
violation can be done to ſuch poſſeſſion by tak- 

ing them away. But if a man be diſſeiſed, and 

his entry be taken away, he can never recover 

the mean profits; for then the right of pofſeſ- 

fion is out of him. The heir of the diſſeiſor is 

feudary to the lord, and has a lawful poſſeffion, ; 
and the dilſitſee-on never re-enter to make him ? 

a diſſeiſor (x); and if the diffeiſee has no right 

to enter on ſuch poſſeſſion, he can have no right 

to the profits of ſuch poſſeſſion, but the right is 

in the heir to undergo the duties of the feud: 

But if a man were diſſeiſed, and the Uifleiſar 2 Rl. Ar. 556: 

made a feoffment in fee, and afterwards the 

diſſeiſee had entered, he might have had an 


aten of babe againſt th E Soni. 


r 


—— — — 


— 


(s) res ante, 37. N. XXVIL ] 
37 f this 
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dchis is a continuation of the ſame violence to 
me iſſues and profits that belong to him, that 
- was-firſt begun by the diſſeiſor. Cro. Elix. 540. 


1 7 = Mo. 461. 2 Rol, Abr. 554. Licet 10 Co. 51. 


1 And. 33. Hob. 98. 1 Rol. Rep. 101. Godb. 


958 388. are to the contrary. It ſeems not doubted 


that the old law was otherwiſe, of Fhich Lia 
| deduce a brief hiſtory. . . 
In ſthe] Savon times the right. of propriety 
= ſekms to have been only recoverable by a writ 
of right, as the right of poſſeſſion was recovered 
by a writ of entry; and Sir William Herle him- 
ſelf tells us, that the particular writ of entry of 
cui in uita was not anciently known, but they 


e recovered in that caſe in a right of right. 5 Ed. 


3. 58. --2:1nft, 343. The proceſs in both theſe 
actions were alike, viz. by ſummons, grand cape 
before appearance, and by petit cape afterwards. 

But the battail ()) was in the writ of right, 

| where the property was doubtful ; but in mat- 
ters of plain and obvious right, as were thoſe of 
poſſeſſion, they did not appeal to providence. 
And it is to be noted, that the proceſs and pro- 
ceedings in thoſe actions were not then ſo tedi- 
ous, when the courts were held from three 


weeks to three weeks, and the proceſs iſſued at 


every court day. But after the conqueſt, all 
| cauſes: were: drawn into the ee courts to 


4 1 1 LF a 6 TI 1 


"> * — „ W — — — = 


es 00 [See N. XXL] = 


or CONTINUAL CLAIM: 486 


ereate the greater dependance (2); and then the 
proceſs iſſuing from term to term was founßd 

very dilatory. Hence the aſſiſe was invented (a) 

to do juſtice to the people in their proper coun- 

ties, by the king's judges, and to determine the * 1+ *9=- > 
matter at once. From thence it is ſaid by Glan- 

vil, Braflon, and Fleta, to be a new- invented 
remedy.  Glanv. lib, 2. c. 7. Fleta 214, 215. 
And that it was of Norman original, appears by 

the Cu/ffomier 16. 6. But the writ of entry re- 
tained its old proceſs, and therefore fell into 
diſuſe, as brought againſt: the diſſeiſor himſelf; 

and when it became thus obſolete, the writ was 
called a writ of entry, in the nature of an 
aſſiſe, as though that had been the elder action; fy 
or rather becauſe both being of the ſame kind, 

the aſſiſe was a bar to the writ of entry, ¶ vice 

ver/a ; for both, as brought againſt the diſſeiſor, 

ſuppoſed a right of entry in the diſſeiſee, an 
no action could be brought above once by the | 
law for the. ſame thing; wherefore one action 

was given once only for the right of poſſeſſion, 

and once for the right of propriety. But a man 

might bring one action for his own right, and 114. Rym. 
another for his anceſtor's right; for ſuch rights 1225 


— — — 


(z) [See the Intred. p. 5 Millar's View, b. 2. C. 3. 
p. 325. Dalrymple, F. P. c. 7. ſ. 1. Kaims's Hit. Lau- 
Trac, Tr. vi, vii. Ki. Cha. J f 1. p. 71, Kc. 

(a) [See 3 Bl. Comm. c. 10. p. 184. c. 22. p. 341. 
c. 23. p. az Stuart's View, b. 1. c. 2+ A u. 5. p. 275 
4. e 5 
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of poſſeſſion were diſtinct and different the one 


from the other. When the feud became farther 
to be conſidered as a civil right, from hence- 


forth it was not thought neceſſary that the feu- 


dary ſhould caſt himſelf on providence, and 
defend his military poſſeſſion by battail. Then 
it was thought fit to make a change in the 
action; and for three deſcents and three aliena- 
tions a man was allowed his writ of entry (b) ; 
becauſe the diffeiſee, being the rightful pro- 


prietor, ſhould not be forced to a combate; but 
after three deſcents it was thought that more 


tan half the right was paid for by fines and 


1 2 Inft. 153. 


reliefs to the feudal lord; and therefore the 
difleiſee was put to his writ of right, to aſſert 
his right of propriety; and every body knows 
. e 


ſtat. Marlb. c. 30. 


Whether the other 1 in theſe ac- 


tions were made by the juſticiar, chancellor, or 


parliament, is uncertain, but no damages were 
recovered but againſt the diſſeiſor himſelf (c), 
either by affiſe or writ of entry, till the ftat. 


_ © Oloceft, c. 1. becauſe the diſſeiſor received the 
| JO? money, and ought to anſwer the da- 


＋ͤ—ꝛ— NS r — 


— * 


(3) {See 3 Bl, Comm, e. 10. p. 181. 


© Polleltion for one hundred and eighty years, 3 term-rudely 
ſuppoſed commenſurate with three generations, ve 2 right 


among the Britons. LL, Haul Das; * * 


1. 4. p. 277, 8] 
(c) [See 2 Taft, 286.] 
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mages, and becauſe the feoffee came in as an 


innocent man, and paid his fine to the lord, and 


even came in in default of the diſſeiſee himſelf, 
he not preventing it but by his entry; therefore 


o] 


no damages were allowed till the ſaid ſtatute. 
When the fines for alienation were worn out, 


ments, which were made anciently, as is ſaid, to 
acquire a right of poſſeſſion, and before that — 
to excuſe damages (4). 2 Inſt. 284. Hob. 48. 

And here it is to be known that the diſſeiſor 
hath the naked poſſeſſion (e). The feoffee has a 
colourable poſſeſſion coming by title, and the 
heir has the right of poſſeſſion. The reaſon 
why the feoffee's title was formerly allowed, 
though he came in by wrong, is, becauſe he 


therefore anciently, if he continued in poſſeſſion 


diſſeiſor gained the right of poſſeſſion: the 
hiſtory whereof will be proper here. 
uy By the * feudal law, n no man could 


FELT ITY TE ' AA CAEEARSALS LAGS it. TT ow 4.44% wt dt þ. 2h 44. dw». 


— 


(4) Thi pallags 5 AS A 
mod not have been inſerted in the ſecond line.) 1 

(e) [See 2 Bl, Comm. c. 13 p. 295, nnd eure, p. 2] 

J) [See N. XXXII. I 

(8) Ex jure faudali non minee. daninns grobibecer ol ak 
natione ſui dominit directe fine conſenſu ſui vaſſalli, quam 
vaſallus ab alienatione ſtudi, & utroque caſu puri pan & hie 
& tHe punitur, ille amiffone directe domimii, he, utilin Feud, 
lib, Is tit, 22. * Wright's Ten, 30. n. (c). | 


and they found the prejudices of ſecret feoff- 


ancientiy paid a fine to the lord (7); and 


a year after ſuch purchaſe, the feoffee of the 
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| allen without's licence from the lord of the foe, 


and this licence was part of the notoriety on 


ſuch alienations. And if they alienated with- 


out ſueh licence, the feud was forfeited, Nor 


could the lords part with their manors and ſer- 
. vices without the attornment of their -tenants, | 
' leſt they ſhould ſubje& them to their neighbour- 


ing lords, between whom there might be a 


1 deadly enmity, which quarrel might be made 


up between the two lords, but might ſubject 


the feudary to the merey of the alienee. That 
this was the ancient law touching the feud, is 
. from all the ancient accounts of this mat- 


N ide l at large, lib. J. cu. 34 Jo. 
wy 


But * (England (5), where hs allodial pro- 


perty had very much prevailed in the Saxon 


times, they ſoon revived the free liberty of the 
alienations without fine, in three caſes. Firſt, 
in remunerationem ſervitii, vis. for ſervices done 


to the feud, as for ſerving in the wars by the 
feudal tenant, or in plowing the feud at home, 


both theſe being either for the honour or profit 


of the feudal lord, they formerly valuing them- 


| ſelves upon the number and honour of their 


tenants. - Secondly, in free marriage with the 
daughter of the feudary, or ſome other of his 


blood; and this was allowed without fine, be- 


cauſe the SN. was given in {ee to Jorge, for 


A. os. 2. _— 


00 the N. in | 


2 


T. eee ee 7, i. 4 
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fe 
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relations, and multiplied tenants to the lord. 
Thirdly, in free alms, the ſuperſtition of the 


times' allowing it for the good of the ſoul; of n 


which ſee Glanv.” "bib. 7. c. 1. fo. 4A. : Stamfſ 


Prarog.'' fo. 21 28. But in all theſe caſes the 2 


e £5 was to hold of the feudary, and he b. 
was to leave ſufficient to anſwer the feudal ſer- 


vices; and this privilege was confirmed by act 


of parliament, and made more general ; ſo that 
the feudary might alien to whom ever he 


pleaſed, ſo that ſufficient was left to anſwer the 


lord's ſervices ; and this ſeems to be a privilege 
mightily conteiided for; though after. it was 
found inconvenient that the tenure ſhould be of 


the feudary ; and therefore was altered by the - -- 


ſtatute of ia emptores ; but the king not being 
particularly named, the tenants. in capite were 


held to be out of the ſtatute (i); and therefore 


by the ſtatute Prerog. Regis, c. 12. it was ſet- 
tled that ſuch tenants ſhould not forfeit their 
lands for ſuch alienations, but ſhould be levied 
by. proceſs out of  chancery ; ſo that it is plain 


that formerly ſuch fines were paid in caſe of 
every private lord; but the attornment conti- 


© . 
MG | 


— 2 
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(i) Lrigir: Tim, 162. F. N. B. 211. J. 235. 4. 


Dalrymple, F. F. o. a. ſ. a. p. 57, Ke. Sulliv. Lect. xl. 
p. 118. xv. p. 146. 150, lili. p. 300. 2 Comm. 
C. 19. p. 289, 2 Inft. 5. ; 

But it was ſaid, 1 
the lord, he might have diſpenſed with it, if he pleaſed. 
Fee the Ftat. and Brooke Ten, 2. F. N. B. 218, LI 


nued, 
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cn hangin; ; and vide Stam 27; 
23, 29 944. 3. 29. 

14 Raye. i. Where che maxim was. delivered. by Wil, 
r e e body cannot be 
— qoother -aunys body withoue. the 


. 
. wo 
Ton TT TiimmT7 7 
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win A ieh f is comtmitted the Mon 

and right are ſeparated; but they may by a 
lawful conveyance be again united. Now when 
a min has the right and poſſeſſion in him, 
he muſt convey by feoffment, which made a 
. notoriety among the tenants, by the feoffment 
 coram paribus ((). When a man was out of 
poſſeſſion, he might convey by releaſe only ; ; 
for the difeifor had the poſſeſſion, which of it- 
ſelf made the notoriety, and the releaſe trans- 
ferred the right; ſo that a releaſe is a convey- 
ance” of tight to a perſon in poſſeſſion; and 
this comes inſtead of a feoffment ; for a man 
cannot be put in poſſeſſion, which is the opera- 
tion of 6 wo he is in 1 
W ; 


= 
4 . : = 
add 44 3 — 4 1 22 LE 3 3 . — . 


* — 


| l e N L 2 Pap. bg 83.] 
. (1) [SeeN. XXXIV.] 8 
4 A releaſe 
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A releaſe of all a man's right ſuppoſeth that Lt. 
he has right, for he cannot transfer a right AA 


33 
ſect. 446. 
Ld. Raym. 786. 
Ld.Raym.zy06e | 


which he bas not; for if he has nothing, no- - 


thing can paſs by the conveyance; and they 
thought it countenanced maintenance to transfer 
poſſibilities. But if the heir releaſes with war- 


ranty, it bars him when the right deſcends ; for 
the warranty is a covenant for the defence of 


lands by a man's own act made equal to a 
feudal contract, and therefore repelled the party 
himſelf or his heirs from claiming it, ſince he 
was bound to defend it to another; of which 
ſee Hale Succgſ 57. and tit. Warranty... But 


41 


though a man cannot transfer a right that has 


no being, as he cannot releaſe to the bail before 
judgment, or to the conuſor of a ſtat. all his 


right in the land before execution; yet when 


that which was eſteemed a poſſibility takes the 
being of a right, as the remainder of a term of 
five hundred years, it may be releaſed, becauſe 
the notion of the poſſibility has vaniſhed by the 
certain eſtabliſhment of the term. 10 Co. Lam- 
bert's caſe, 47, 48. 

A man cannot deen but to the tenant of 
the freehold (m); for the preſumptive right i is 
in the freeholder '(though he comes in by diſ- 
ela during his poſſeſſion; and the leſſee for 
years takes and retains the poſſeſſion but as his 


Lin nn 


bailiff; eee mee 6 


od S 2 of mittre le droit, e, e enlargement | 


—_— 


-on the freeholder, he only is capable of a re- 


leaſe, and the leſſee for years is a ſtranger. But 


if a man has a freehold in law I may releaſe; 
for then the law caſts the poſſeſſion upon him, 
and he has the Wn — Vide Pal. 


Jef. 5 10. 
| Releaſes are fourfold, * enuring by way 


of eſtate, and mittre le 'eftate. Firſt, by way of 
mittre le droit, and this either to the diſſeiſor 
himſelf, or to the feoffee coming in by title, or 
to the heir of the diſſeiſor. Where a man re- 
leaſes to the diſſeiſor himſelf, it alters the right; 
but where to the feoffee, it does not alter his 


title; for the diſſeiſor coming in by wrong, the 


(poſſeſſion is only in him, and there is no noto- 
ious title, but only the bare poſſeſſion ; and 
therefore a releaſe makes good that poſſeſſion, 


by making of it rightful. But the feoffee 


comes in by title, and therefore the releaſe can- 


not alter the title; for the feoffment being a if 


\ notorious act, muſt be defeated by an act of 
equal notoriety, before any alteration can be 


made in ſuch title. Therefore if there be two i 
diſſeiſors, and the diſſeiſee releaſe to one of 
them (u), he ſhall hold out his companion, be- 


cauſe the diſſeiſor comes in by no lawful or 
eſtabliſhed act of notoriety, which ought to be 
defeated before the manner of poſſeſſing can be 


** — * p — 
— 


RES | altered; 
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altered; and therefore though he poſſeſſed as a 
joint-tenant before the releaſe, yet after the re- 


leaſe he ſhall ouſt his companion, becauſe he 


was poſſeſſed of the whole before by wrong. 
and now. being poſſeſſed by right, it follows 
that the poſſeſſion of the other wrong doer is 


[56] 


no poſſeſſion at all. But if a diſſeiſor had in- D 4. 472. 


feoffed two, the releaſe of the diſſeiſee to one 
ſhould enure to both, becauſe coming in by the 


legal notoriety of a feoffment, that muſt be de- 


feated by an act of equal notoriety, before the 


title can be altered, becauſe the feoffment muſt 


ſtand good, as an act that gives warning to all 
perſons in whom the freehold ſubſiſts, till by 


ſome act of equal ſolemnity it appears that the 


freehold is in another. 


wi fans the eee 


caſe, the feoffment continues, and the releaſe 
enures to them both. Another reaſon given by 
the Lord Coke is, that they may have opportu- 
nity to take advantage of their warranty, which 
will happen if they be defeated by action or 


entry; for then if the diſſeiſor refuſes to give a 
| plea in warrantia chartæ, they ſhall recover in 
recompence, which could not be practiſed, if 


the feoffment were - defeated. by the ſecret 
operation of. the releaſe. By the ſame rule 
of reaſon, where a diſſeiſor makes a leaſe for 


life, the remainder in fee, and the diſſeiſee 


releaſes to the tenant for life, or to the re- 


mainder- man, this enures to them both, be- 
l 2 cauſe 


[57] 
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cauſe coming in by feudal conveyance, it can- 
not be altered, unleſs 1 it were defeated 175 an act 


of equal notoriety. 
I a diſſeiſor makes a leaſe for lfe, and the 


_ diſſeiſee releaſes to ' tenant for life, this ſhall 


enure to him in reverſion, becauſe the releaſe 


Co. Litt. 256. 


cannot alter, the eſtate that paſſed by the feudal 


feoffment, without ſome act of notoriety by 


which that feoffment is deſtroyed ; ſo if there 
be two diſſeiſors, and they make a leaſe for life, 
and the diſſeiſee releaſes to tenant for life, this 


ſhalt enure to them all, becauſe the releaſe can- 


not alter the feudal feoffment. 

If there be tenant for life, the remainder 1 in 
fee, and tenant for life is difleiſed by two, and 
he releaſes to one of them, he ſhall not hold 
out his companion; for if he had a rightful 
eſtate for life by the releaſe, then the remainder 
would be reveſted: but the remainder cannot 


reveſt without ſome act of notoriety; for where 
there is a notorious poſſeſſion by wrong, that 


may receive a releaſe of the right, without any 


act of notoriety, becauſe the poſſeſſion is in it- 
ſelf a notoriety, but the eſtate cannot alter 


[8] 


without ſome act of notoriety, ſo that men may 


know in whom the fee is lodged; and therefore 


one of the diſſeiſors doth not take an eſtate for 


life, and reveſt the remainder; for he to whom 


the releaſe is made hath a longer eſtate than che 


releafor; and ſo; ſhould he be tenant for life, 


the releaſe would enure by way of grant of bis 


eſtato. 


4 
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eſtate. 8⁰ if the remaiader- man had releaſed 
to one of the diſſeiſors, he ſhould not hold out 
his companion; for if the releaſee might hold 
out his companion, the eſtate for life gained by 


wrong would be left in both, during the life of 


tenant for life, ſince the remainder-man could 
not by his entry overthrow it during the conti 
nuance of the eſtate for life; and whatever 
right is acquired during the continuance of the 


unlawful poſſeſſion, is acquired to them both: 


for if one were to acquire the whole right in 
remainder, there would be no notoriety of the 
beginning or determination of the eſtate for life 
in the other diſſeiſor. But if tenant for life, 


and he in remainder, join in a releaſe to one 
diſſeiſor, he ſhall hold out his companion, be- 


cauſe when the poſſeſſion is notoriouſly in them 
both, each of them is capable of a releaſe ; 
and when one has obtained a releaſe, it makes 


his poſſeſſion rightful; and his holding out hie 


companion makes it immediately notorious, that 


the eſtate is in him alone. Nay, if the diſſeiſors 


make a leaſe for years, and the diſſeiſee releaſes | 


to one of them; this ſhall enure to them both, 
becauſe he cannot make it notorious that the 


eſtate is in him alone, becauſe he cannot hold 


out his companion during the continuance of 
the leaſe for years. So if two joint-tenants are 
dilleiſed by two, and one releaſes to one of 
them, he ſhall not hold out his companion, be- 
on he cannot hold him out of my whole, 

G 3 becauſe 
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becauſe he has not the whole right; j and fo 
there can be no act of notoriety, whereby the 


eſtate may appear to be in one diſſeiſor. 


Eo: Litt. 2 
276, * 


I the king's tenant for life be diſſeiſed by 
two, and releaſes to one of them, this enures 


to both, becauſe he can only be deſſeiſed of an 


5 eſtate for life, ſince the reverſion : in the king 
cannot be deveſted. If there be tenant for life, 


remainder for life, remainder in fee, and he in | 


FR remainder for life. diſſeiſes the firſt tenant for 
life, and the firſt tenant for life dies, the diſ- 


ſeiſin is merged; for ſince it appears by the 


... notoriety of the feudal contract, that he is in 
his remainder for life, it muſt follow that he 
cannot be to himſelf a diſſeiſor of ſuch re- 
mainder; and if he cannot deveſt the remainder, - 


the diſſeiſin muſt ceaſe with the Non of the 


| furt tenant for life. 


Littleton alſo ſays in theſe ſeQions, that if 
hive be tenant for life, the remainder in fee, 
and they are diſſeiſed, the tenant for life cannot 


releaſe. to him in remainder, becauſe the naked 


right cannot be transferred. Having conſidered 
how this releaſe ſhall operate, as to the diſſeiſor 


_. himſelf and his feoffee, the third thing to- be 


conſidered is, how it ſhall IE as to the heir 


| of the diſſeiſor. 


The diſſeiſor has the bare poſſeſſion, and the 


feoffee has the bare poſſeſſion, but he hath it by 


title, and therefore the releaſe to them ſerves in- 


ſtead 8 the deliyery of the poſſeſſion by feoff- 
ment; 


5 or RELEASES. 
ment; but ſuch releaſe paſſes the right of poſ- 


ſeſſion as well as the right of propriety; but 


the heir of the diſſeiſor has the right of poſſeſ- 


ſion in him; therefore the releaſe of the diſ- 


ſeiſee only paſſes the right of propriety. If 


therefore the heir of the diſſeiſor be diſſeiſed, 
and the diſſeiſee releaſes to ſuch diſſeiſor, and 
after the heir recovers againſt ſuch diſſeiſor, the 
right of propriety goes along with it, becauſe 


when the heir recovers, he defeats the poſſeſſion - 
of the diſſeiſor, as if it had never been, and 
then can he never recover in any action; for in 


the writ of right he muſt lay the poſſeſſion in 


himſelf, or ſome of his anceſtors, and this he 
cannot do in this caſe; for here never was any 


poſſeſſion in him, but what was totally defeated 


and deſtroyed; and he cannot recover by the 


old poſſeſſion of the diſſeiſee; for that was 
turned into a naked right, which could not be 


transferred but to a real. and true poſſeſſion; and 


here being no poſſeſſion but ſuch as ſtands 
defeated, it is the conveyance of a naked right, 
which cannot be; and were it allowed, would 
be a particular cauſe of maintenance in theſe 


caſes, | 
But if donee in tail diſcontinue in 7 the 


reverſion 1 in the donor is turned into a right; 


671 


now, if the donor releaſes to the diſoontinuee, 


and the tenant in tail dies, and the iſſue in tail 
recover againſt the diſcontinuee, yet he leaves 
che reverſion in the diſcontinuee of neceſſity; 


' & for 
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2 ade Mis in bulk des besver bes as es- 
ttail; and as the donor might have granted the 
= reverfion-while the tenant in tail was in poſſeſ- 
ſion, ſo he may releaſe it to the diſcontinnee, 
who has the right of poſſeſſion. - But [if the} 
diſſeiſee enters upon the heir of [the}diſſeiſor, and 
infeoffs A. and the heir recovers againſt A. he 
hath gained the right of propriety ; for A. can- 
not recover back againſt him, cauſa qua ſupru. 
But if the diſſeiſee diſſeiſe the heir of the diſ- 
ſeiſor, this doth not get the right of poſſeſſion ; 
ls. J but if che heir recovers the right of poſſeſſion, 
it leaves the right of propriety in him as be- 
fore; for there is no reaſon, in this caſe, [that] 
the right of propriety ſhould be carried along 
with it: for fince the right remains in him un · 
moved, and not transferred over to any perſon, 
be can recover by virtue of the old ſeiſin, that 
was lawfully in him, though this new wrongful 
poſſeſſion be defeated and deſtroyed. There- 
fore alſo if the heir of a Jifleiſor be difſeiſed, 
and the ſecond diſſeiſor infeoffs the heir ap- 
parent of the diſſeiſee at full age, and the dif- 
ſeiſee dies, and then the heir of the diſſeiſor re- 
covers againſt the heir of the diſſeiſee, yet the 
right of propriety continues, becauſe though 
the new and wrongful poſſeſſion be defeated, 
yet he may recover the right of propriety by 
force of the ancient rightful ſeilin that was in 
> * -- pray | 
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I che heir of the diſſeiſor be diſſeiſed, and 
the diſſeiſee releaſes to the diſſeiſor, upon con- 
dition, and the condition be broken, this reveſts 


the naked right in the diſſeiſee, becauſe when 


the condition is broken, the releaſe is as if it 


had never been, and therefore the r 
recover by virtue of his ancient ſeiſin. 

If diſſeiſee diſſeiſe the heir of the Ai 
and make a feoffment in fee, on condition, if 
the heir enter before the condition broken, the 


right of the difſeiſee is gone for ever; for when 


the feudal eſtate that paſſed by the feoffment is 
defeated, the condition thereunto annexed is 
deſtroyed, and is incapable of being performed 
or broken, and the right can never reveſt in the 
diſſeiſee, but upon breach of the condition, 


right can never reveſt in him at all, and there» 
fore he can never recover by virtue of his old 
ſeiſin, and the feoffee cannot recover, cauſa gua 
ſupra. But if the condition had been broken, 
and the diſſeiſee had entered, the old right had 
been reveſted; and if the heir had entered upon 


which is now become impoſſible; therefore the 


1631 


% 


him, he might have recovered wt virtue of his Co. Litt. 266, 


ancient 1 


Secondly, Of RELEASES that enure 51 wo * 
ExTIxGuIsHUExT. 


; If a men be difſeiled, yet he remains tenant Lit. «2.454, - 


. but the diſſeiſor is the ap- {: 


6, 7, 8 
60, 122 577 


7 3 parent 518. Kr. le. 
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IF, parent tenant in poſſeſſion; and the lord may, 
4 if - he pleaſes, ftill avow upon his rightful 
tenant; for before the ſtatute of Quia emptores, 

[64] the lord was not obliged to change the body of 
Huis tenant. Sam,. Prærog. 28. and now he is 
not obliged to change his tenant, but in caſe of 

8 lai feofiments (o), and tender of arrears, and 

not in the caſe of diſſeiſin. Therefore if a man 

be diſſeiſed, and the diſſeiſee puts in his beaſts 

upon the land, and the lord takes them for rent 
arrear, the: diſſeiſee ſhall compel him to avow 

00 a. upon him; and if the lord avows upon the 
| diſſeiſor as his tenant, the diſſeiſee ſhall reply, 
and ſhew the eſpecial matter, how he was 

| tenant and was diſſeiſed, and ſhall abate the 

lord's avowry, becauſe: the feudal contract has 

ſtill a continuance between the lord and tenant, 

and the wrongful act of the diſſeiſor ſhall not 

F „„ „„ es a9 | 
the lord accept rent from the diſſeiſor, and then 

the lord diſtrains his beaſts for rent in arrear, he 

may compel the lord to avow upon him, be- 

cauſe he may plead that any ſtranger infeoffed 

him, and that the lord accepted rent; and the 

lord cannot, contrary to his own acceptance, 

traverſe the title that he has admitted by ſuch 

acceptance. But what if after ſuch acceptance 

the diſſeiſee ſhould put in his beaſts, and the 

lord ſhould diſtrain them, can the diſſeiſee com- 


. p * ks 


: {) [See ante, Pe 52+] 


pel 


or RELEASES. 
pel him to avow upon him? Cole is of opinion 


1 


that he cannot, becauſe it is the tenant's own [ 65] 


| laches he let the diſſeiſor continue till rent was 
thus due and accepted; but the opinion of the 


48 Ed. 3. g. ſeems to be contrary, and that he 
muſt avow upon the diſſeiſee, becauſe when the 
tenant pleads the deſſeiſin, to compel the lord 


to avow upon him, it 1s ſtrange that the lord, by 


his own act of acceptance, ſhould maintain his 
_ avowry, and deſtroy the feudal contract. Quere, 
and ſee the book of Ed. 3. For after accept- 
ance, whoſeſoever beaſts he take, by the book 


he ſeems to be obliged to avow upon them to 


maintain his diſtreſs. Co. Litt. 268. 20 H. 6. 
41 Ed. 3. 2 4. 2 Ed. 4. 6. but very plain it 
is, that before acceptance he ſhall be compelled 


to avow upon the diſſeiſee, if he puts in his 


beaſts, and the diſſeiſor cannot compel him to 


avow upon him, though he takes his beaſts on 


the premiſes. So in the caſe of wardſhip or 
eſcheat. He may take either heir or either title 
before acceptance, but after acceptance he can- 


not enter for the eſcheat of the diſſeiſee's right, 


becauſe he has taken another tenant. It is alſo 


plain, that if the diſſeiſor dies ſeiſed, the heir 
of the diſſeiſor comes in by title, and then 
the diſſeiſee cannot compel him to avow upon 


him; for he has loſt the right of poſſeſſion; 


and the diſſeiſee cannot put his beaſts upon the 


ground, and therefore cannot compel the lord 


to avow upon him; and therefore the lord muſt 


take 


be 
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e has Fock a ef pos, 
to be his rightful tenant; but becauſe the diſ- 


ſſeiſee may enter and occupy the land before the 
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deſcent. caſt, therefore the lord may releaſe to 


him, and diſcharge the contract, which is to his 


benefit, and is till ſo far ſubſiſting, that he may 


take advantage of it. So where donee in tail 
releaſes to the diſſeiſor all his right, yet if he in 


the reverſion releaſes to him afterwards, it ſhalt 
extinguiſh the rent. So where tenant in tail 
makes a-feoffment in fee, though the tail be 
diſcontinued, becauſe the ſtatute that forbids 
alienation continues the relation of lord and 
tenant, notwithſtanding the alienation. But if 
there be lord and very tenant, and the tenant 
makes a feoffment in fee, and afterwards the 


| lord: releaſes, this releaſe extinguiſhes nothing; 


for the feudal relation is not ſubſiſting after 
alienation (p), and the feoffor only of neceſſity 
becomes tenant in the avowry till the lord pro- 
cures his arrears. If there be tenant for life, 
remainder in fee, and they are diſſeiſed, and the 


81 67] -remainder-man releaſes to tenant for life, this 


releaſe paſſes no right, as is ſaid, becauſe the 
remainder- man is out of poſſeſſion, and ſuch a 
right cannot be transferred, but it ſerves to ex- 
tinguiſh the right; for he may extinguiſh the 


benefit that accrues to him by the feudal con- 
an. on TR n to be noted, N 
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—_— 


(3) 5 N. AV 


before 


for his tenant; for the lord could not introduce 
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before the ſtatute of Quia emptoret, if a man 


had aliened, the feud was forfeited; but aſter- 


wards that was compounded for fines; but the 
lord could then only demand a certain compo- 
ſion ; and becauſe the tenant had ſworn fealty, 


he could not withdraw himſelf out of the feudal 


ſervice during life, but after the death of the 
 feofffor, the lord was enforced to take the feoffee 


the heir into the feud, contrary to the alienation 
of the anceſtor. And after the ſtatute of Nia 
emptores, the lord could avow upon the feoffor 


till the arrears were tendered ; but both before 


and after the ſtatute, by acceptance of the feof- 
fee, he became his tenant ; for it is à plain con- 
| ſent to the alienation. So in Terms; if a 
termor aſſigns, and the landlord accepts rent 


from the aſſignee, he can have no action from 


the tetmor, becauſe the rent is a ſervice, which 
being taken from the , aſſignee, eſtabliſhes him 
in the term, and he cannot demand the ſervice 
but from the tenant of the land; but where 
there is no ſuch acceptance, if the termor aſſigus 
in his life-time, or the executor after his de- 
ceaſe, yet an action of debt lies for the rent 
againſt the executor; for a term for years be- 


67 


[68] 


ing the ſmalleſt eſtate, is preſumed to continues 


in perſon, and the contract is ſuppoſed: to be 


performed by that perſon, unleſs he accept ano- 
ther tenant ; and that perſon has a continuance 


to perform all contracts as long as there is an 
© | - executor 
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executor that repreſents him, and has aſſets to : 


perform his contracts. 5 Co, 24. 1 Sid. 266. 


But a man may have an action of covenant on 


the covenants in the leaſe, after the acceptance 
of the aſſignee for his tenant; becauſe though 
the acceptance diſcharges the tenant from the 


action of debt, becauſe it diſcharges the ſervice 


buy accepting another, yet without legal words 


1691 


cannot be diſcharged; for Solvetur eo ligamine 
| neg sf Cro. Jac, 309. 522. Cro, Car. 


and a ſolemn contract in writing, the covenant 


188. a , h 8, 9, 470. 


Thirdly, 4 3 that enure by way of 


ENLARGEMENT. of the ESTATE, 


3 be dies then all Gandat 


. eſtates paſſed, as is ſaid, by feoffment, where. 


the contract was ſolemnly made coram pa- 


_ ribus (q) with the utmoſt notoriety, that all per- 
ſons that had right might have the utmoſt 


notice againſt whom to bring their actions: but 


when the feud came to be inheritable, then it 


was neceſſary that there ſhould be conveyances 
to pais the eſtate, where the feudary had parted 
with the poſſeſſion for a limited time; as alſo 
for the lord to paſs the ſervices of his feudal 
tenants. Now this could not be by feoffment, 


I "EE 


(9) [Sex ante, 39. N. XXIX! 


becauſe ; 


OF RELEASE 8. 


becauſe ſuch perſons had not the poſſeſſion to 
transfer (7). Conſequently it was neceſſary that 


they ſhould paſs by grant, where the parties 


had the utmoſt notoriety that the matter was 
capable of, which anciently made à notoriety 
three ways. | Firſt, by attornment or conſent; of 
the tenant (s), which was required, left the lord 
that had often deadly feuds with his neighbour- 


ing clans, ſhould compound the matter by the 


alienations of ſome of the feudaries, who might 
be forced into the fealty of another lord, with 
whom they had anciently contended. Secondly, 
the notoriety was made by the payment of ſer- 


vices, which being anciently corporeal, it was 
eaſily ſeen who was the feudal lord, becauſe the 


military tenants attended the lord in perſon in 


the wars, and the ſocage tenants ploughed and 


manured the lord's grounds, ſo that When 
granted it was eaſily ſeen where the ſervice was 
paid. Thirdly, a notorious poſſeſſion; the 
eſtate of which may be enlarged. Fourthly, 
by fines for alienation, which gave notoriety to 
ſuch contracts (7), which grew obſolete by alie- 
nations to hold part of the feud; and after- - 
wards by the ſtatute of quia emptores, that gave 
power at all times to alien, holding of the ſupe- 
rior lord; but the former cauſes of my: . 


jy 
—_ _— — 


(e) [See ante, 53. N. XXXIV.] 
(s) [See ante, 50. and poſt. 8 T.] 
0%) [See ante, 50. N. XXXII. I. 


— — 


a7 


8 ſtill 
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LE: 


15 _ | or RELEASES. 


\ 


Alone. Now 4 releaſe to the particular | 
- tenant from the lord from whom he holds, is 
equal to à grant and attornment, for the ſervices 
go over to the ſuperior Jord, and there needs no 
attorument; for the tenant's accepting the grant 
is an attornment, and acceptance and conſent is 
— naleſs th 

N derte appears. 
0e ſot life,” ot len. Or 
lie makes a leaſe for years, A. releaſes to the 
leſſee for years, and his heirs, this is void, be- 
gaga ̃uuſe here is not the conſent of the tenant for 
1 71 ] life, who is immediate tenant to the reverſioner, 
and ought to attorn, and therefore this eſtate 
ought to paſs by grant and attornment: ſo it is 
M a man leaſes for twenty years, and the leſſes 
aſſigus for ten years; but if a man makes a 
leaſe for years, the remainder for life, and after - 
wards releaſes to the tenant for years, this is 
good, becauſe the tenant for years holds of the 
reverſioner, and pays him the ſervices, and 
- ought to attorn to his grants, and not he in the 
rethainder for life; and therefore where tenant 
for years accepts a releaſe of the reverſion, it 
muſt in conſequence be good ; but in. that caſe 
& @ releaſe to him in the remainder for life is 
good, | becauſe the leſſee, in the original in- 
feudation, took the eſtate for years, ſubject to 
ſuch remainder for life, and therefore there 
needs no confent from the leſſee for years, to 
—_ the eſtate into a fee, * muſt 


not 


df RELEASES. | 
not only have an immediate relation, but he 


muſt have the notorious poſſeſſion of the eſtate, | 


as tenamt for life has by the feudal contract; for 
if he hath not the poſſeſſion, but has aſſigned it 
over to another, there can be no ſuch notorious 
poſſeſſion upon which a releaſe ſhould enure ; 
for it would deſtroy the ſolemnlty of eontract- 
ing, if the releaſe - ſhould paſs the eſtate, and 
charge the tenant, when the party was not 


really in poſſeſſion. Thus tenant by tik cutteſy 


1721 


is tefiant to the heir ꝰ by the law, which he ca- 


Ky. not alter by his'own act; ſo he remains tenant 


to the action of waſte, - and to attorn to the 
grants of the reverſioner, notwithſtanding aſſign- 
ments; becauſe the eſtate is merely created by 


the law; yet he is not capable of a releaſe (u, 


becauſe he has no' notorious poſſeſſion in Pais, 


xhich may be enlarged into à fee. So if an in- 
faut makes a leaſe for life, and the leſſee aſſigus 
it over to another, with warranty, the infant 
at full age brings a dum fuit infra ætatem againſt 
the aſſignee, and he vouches the aſſignor, who 
enters into the Warranty; the demandant can- 


not releaſe in fee fo as to enlarge the eſtate, | 


becauſe the vouchee has no poſſeſſion. | 
©: NM. B. As in feoffments there was Tequired 
- the IN 967 (0), U to 1 the feud from 


; — — ” 


— 


e he bare ä | 


-_ See Wath. on Deſe. ch. 1. ſ. 3. p- 83.] 


5 Ain PST (de N. vm) | 


9 £44 tuck 


CO 


Fourthly, Of . that: exure bs, way, of 


1731 


tus coparceners come in, as it is ſajd, to one 


dother, without any notoriety hy feoffment; be- 
cauſe they take by reaſon of the former con- 


 Feolfment, in caſes n ne | 


| which they may paſs by a diſtin& feoffment ; 


| OF. RELEASES; 


dard e n wat hereditary ; ſo it myſt be in- 
ſerted in releaſes that only come in place of the 


* 


e bs, 


nn LE ESTATE: 1 o 


| When two 9 nene in l che 
ee one of them may diſ- 
charge to the other the benefit of ſuck. feudal 
contract by a releaſe, becauſe. no notoriety is 
needful, fince there was a ſufficient notoriety in 
the prior feudal contract; and fuch a * is 
called a releaſe by. way of mittre le gfate. Thus 


entire feud, and deſcending. from their fathers 
and therefore they may releaſe privately to each 


tract, and deſcent to them, which eſtabliſhes 
them in the poſſeſſion, without a notoriety, 


Bur ſince the copargeners do alſq tranſmit diſ- 
tinct eſtates to their children, they may paſp , 


ſuch eſtates by feoffment; for they have, in 
reſpect of the deſcending line, diſtin. eſtates, 


but joint-tenants can only paſs the eſtate by re- 
leaſe, and not by feoffment. properly. ſpeaking ; 
for they are-in * — and 
1 | therefore 


"x 
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Agne a ſecond feoffment cannot give any 
other farther title or notoriety, becauſe every 
perſon ſhall be ſuppoſed to be in hy the elder 
and moſt worthy title, which is the prior feoff- 


73 


ment; therefore the ſecond feoffment is imper» - 


tinent (x). Nor is this any injury to a ſtranget's 
præcipe, for he may bring it againſt them all, 
according to the prior feudal contract; and if any 
of them diſclaim, the reſt muſt defend for che 
whole, or loſe their intereſt. But if there be 


(74] 


two tenants in gommon, they cannot releaſe to Booth. 344 


each. other, but they muſt paſs their eſtate. by 
feoffment ; becauſe this eſtate being eſtabliſhed 
by different notorieties, each having paſſed by 
diſtin liveries, they muſt paſs to each other by 


a diſtinguiſhing. livery, or elſe it cannot be 
known in whom ſuch parts are, which formerly 


had pailed by a diſtin. livery'(y). | 7 


N. B. That releales that enure by way of g- 


2 not have the word Beirs (g), 
becauſe the parties are not in by ſuch: releaſe, 
but by the former feudal contract, which paſſed 
an inheritance, and the releaſe only Nen 


— Wre7 Negs 

See ante, 53. (.] 
WON e there malt be 
ſeveral freche, they having ſeveral ſretrids. 774 
195. 8.] 


(=) 5 ant, 3. N. vr , " 
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* e CONFIRMATION. 
| Li, fe. 516. Qonmnerion is the e dagen &r aden 
| to an eſtate already ereated, which, as far as 
is in the confirmer's power; makes it good and 
+ 7 valid: ſo that che confirmation doth not regu- 
8 larly create an eſtate; but yet ſuch words may 
de mingled in the confirmation, as may create 
- - arid'enlarge an eſtate; but that is by the force 
df ſuch words that are foreign to the buſineſs of 
confirmation, and by their own ag _— aher 
tend to exeate the eſtate. 
Sec. 516, 31 A releaſe paſſes away the right: 405 Fu re- 
| Naser, and by that means may eonſequentially 
ſtrengthen the eſtate; but a confirmation pri- 
marily ſtrengthens the eſtate, and conſequently 
ſiw far as the eſtate continues, makes it good 
AaAacggainſt the confirmer. If my tenant for: life 
makes a leaſe for years, I cannot releaſe to the 
leſſee for years, becauſe there would want the 
attornment of tenant ſor life, and therefore the 
light muſt paſs, as is ſaid, by grant and attorn- 
ment, and not by releaſe; but I may confirm 


—U— — dtp 


the eſtate of tenant for years, for there wants 
nothing but my aſſent to NOPE, the. late 
already 1 in being. 
[ 76 ] L cannot releaſe to T3 termor of the diff 
ee: becauſe he is a perfect ſtranger to the freehold ; ſo 
chat the releaſe is to one that has no TS or 
poſſeſſion 


". 
LES „ * 


OF. CONFIRMATION. 3 
poſſeſſion of his own, and therefore it is to him _—_ 


. r, Eee eee ee 


that eſtate which is already in being in him. | 
If a man confirm the difleiſor's eſtate for an 8.8. 519, 520. 
hour, this paſſes the fee, even without the word | 
beirt, becauſe the difſeiſor has the fee (a); and 
when that. eſtate is aſſented to, the diſſeiſee can 
Nag afterwards deſtroy it. So if he confirm 
the term (5) of the leſſee of the diſſeiſor for. 


ſome part of the years, he cannot defeat it 


during the whole term, becauſe the term is con- 

firmed; and the laſt: words being derogatory; 

from his on grant, muſt be rejected; but if 
he confirms the: land to the termor, for part of 
the term and no longer, this is good, becauſe 
the party that had right, did not totally aſſent 
by expreſs words, as he did in the two former 
caſes ; for if he did, no derogatory clauſes from 

ſuch aſſent could be admitted; but his aſſent 

was originally but partial, and not to the whole: 

eſtate, and therefore it cannot, contrary to the 

+ expreſs words, be carried any farther. 

It a man releaſes to tenant for life all bis 8a. . 
right, this enures to him in the remainder, - be- 
cauſe he parts with his whole; and he that bas | 77 I 

but an eſtate for life by the feudal conveyance, 

cannot have the whole fee, as is ſaid, But if a 

man confirms the eſtate for life, it is an appro- For 

| bation and aſſent to that * only, and there- 


* 


* 


1 


nate : (% {See N. XKXIk) 
2 * E H 3 fore 
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. Fore the aſſent being no farther than to the. 
_ eſtate for life, it carinot he carried to ſtrengthen 
the remainder; but if he had confirmed the re- 
mainder, that had confirmed: the eſtate for life 
by implication; becauſe the remainder cannot 
be without a particular eſtate to ſupport it, 
therefore the confirmation of the remainder 
muſt hnghs 66 ear tocall means neceffüry to 
| ſupport it, 
If a man 3 the eſtate to one of the 
| difſeiſors, he only has the eſtate as he formerly 
had it, which was jointly: with the other diſ- 
. ſeiſor ; but if he confirms the eſtate of one dif- 
ſeiſor in the lands, to have and to hold the 
lands, or his right to him and to his heirs, then 
ſuch diſſeiſor ſhall hold out his companion; for 
ſack habendum explains the manner of his con- 
firmation, vis. that he ſhould not hold the 
| eftate merely as it is, but in a manner more: 
beneficial for him, that is, that he ſhould hold 
the poſſeſſion that he has per my & per taus to 
him only ; for the habendum explains the aſſent, 


vi. that he ſhould hold the poſſeſſion ſole; fo 


that the poſſeſſion in the whole being confirmed: 
to him only, be has the total right to ſuch poſ- 
ſeſſion, and therefore may hold out his . 
| panion. . 3 

If one joint-tenant confirms the land to . 

- other, this makes no alteration; for he confirms. 
the eſtate in the ſame manner as it is; but if it 
be to have and t N ſuch lands to ſuch. joint 
tenant 


OF CONFIRMATION. 9 
tenant only, he has a ſole eſtate; for ther he 
/ " expteſſes a defign of confirming the poſſeſſion 
to him alone; ſo that the confirmation goes to 
the poſſeſſion itſelf, by the explanatory words in 
the babendum, and not to the matiner of poſſeſſ- 
ing; and the words of the Babendum make the 
confirmation enure as a new grant of ſuch his 
moiety (e). | 
Where 4 man bas an effats bur for Bis, and he $8. . 
in the reverfion confirms the eſtate to hit and 
bis heirs, the confirmation as to the heirs is void, 
| becauſe the eſtate is only confirmed, and nothing 
new is granted by ſuch confirmation, and the 
eftate can continue but for life only ; but if it 
| had been to have and to hold the land to him 
and his heirs, that had amounted to a grant of 
the fee; for then there appears to be a farther 
intent than merely to confirm the eſtate, vis. to 
enlarge it to him and his heirs; and taking the 
grant ſtrongeſt againſt the grantor, it null pad 
away the fee-ſimple. 
80 where I let lands for life or years to a fem 6 79] 
ſole, who after marries, and I confirm the term 25-6 
to the huſband and wife, for their lives, this 
amounts to a new grant of the term for the life 
of the huſband ; for I not only confirm the old 
* W e 


1 K 5 


_ 


* 1 


S 
confirmation. See ante, 73. Fin. Hoy. Gifras 


P” 
1354 
B 4 port 


Mita 314] 
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port more than a confirmation of the old — 6 
for in that the huſband has e in his o.] 

8 ht. 
geg. gay, 8, 9, a my Uiſſeifor, or my tenant for life, charge 
= the land with a rent-charge in fee, and I confirm . 
it, I ſhall for ever afterwards hold it charged, 
becauſe I have aſſented to the eſtate, Which has 
a being from ſuch diſſeiſor or tenant for life; and 
+ __ therefore, I cannot afterwards deſtroy i 1 
TER „ If I only uſe the words ded: & conceſſi, that is 


. 28 ſtrong as the word confrmavi (d); for it 


amounts to a grant of the right to the perſon in 
poſſeſſion; and if he has my right, 1 can never 
| after impeach his eſtate. - | 
sea. 54." Here (e) the heir of the difſeifor grants — 4 
| right of poſſeſſion, and the diſſeiſee the right of 
 Propriety ; for every one grants What he law- | 
fully may. 


- $8. 5356, 7. The lord by confirming. the, eſtate Sa ace | 


pals his right to the ſeigniory, becauſe the con- 
firmation or aſſent to that eſtate cannot be inter- 

preted to paſs that other diſtin right which is 

4 80 1 in him, ſince the aſſent to one eſtate is no Tea» 
ſon to. conclude that he, has, parted with the 

3 other; but if he bad releaſed all his right, he 
had extinguiſhed his ſeigniory, becauſe by ſuch 


EE 2 'E by . 
FUE” Wu 45 mn bl * 1 1 — een 
— — — — — 


(4) [See 8 Li 301. 3. 2 Audirſt 20. 2 Sand. 96. 
*Brownl. 292. Cowp. 7581 Bull. hg note (1) to C. 
tt. 384. 2 | my. 80. ( ) ] N 6 1 
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remitting his right, he could not have demanded 
any thing (V7). 


The lord may abridge the ſervices of his — 


tenant by his confirmation, but he cannot 5 

large them or create new ſervices; for when he 
has confirmed the eſtate by leſſer ſervices, he has 
granted to the tenant the ſervices that are over | 
and above what was ſpecified in the confirma- 
tion ; becauſe confirming. the eſtate to hold by 
leſſer ſervices is, by implication, à grant or re+ 
leaſe of the reſt; for he could not hold by leſſer 
ſervices, unleſs the reſt were releaſed ; but if he 
confirms to hold by greater or new ſervices, 
this is void, becauſe this anne, 
new graut from the lord. 


in 16 Sucher ther has ties Se, 547, 2, 36 


in poſſeſſion, this paſſeth nothing, becauſe this is 
an incorporeal right, which cannot be deveſted 
out of me, and the mere confirmation, where a 
wan has no right, is really nothing; for that 
which is not, cannot be merely confirmed; but 
if there be the words dedi & concęſſi, it goes 
farther than merely to ſtrengthen the eſtate in 
W e el: the rent at (g. 
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N of ATTORNMENT. | 


E22 . (5) A TTORNMENT: is the conſent of the te» 


6 35- 22. 


| nant to the grant of the ſeigniory, or 
the reverſion, putting him into the poſſeſſion of 


2 8 the ſervices due from ſuch tenant. The reaſon 


[82] 


contending lords might agree, yet the grudge 


is threefold. © Firſt, From the ancient feudal 


law (i). When the ſeigniories ſubſiſted in their 
ancient clans, they uſed. to be continually con- 


tending with each other; and it was frequent in 
thoſe times to make peace upon amicable con- 
ceſſions to each other; but if upon ſuch grants 


they ſhould have ſubje ted any feudaries to the 
other lord, it might have been to the infinite 


prejudice of ſuch tenants; for though ſuch 


might continue to the tenants; and therefore 


the policy of that old law was, that their fealty 
was not to be carried over to any other, without 


their conſent, from whom they might expect 


8 Gn rather than e HR 


a 0 ” 
4.44. 3 24 XK 1 . 12 — af 4 n 
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60 The” dsds e Ses ess was e by 
the preſent method of conveying to uſes. Vide Stat. 27 
H. g. c. 10. And it is now, by a late ſtatute for amend- 
ment of the law, quite aboliſhed. Fide Stat. 4 Ann. c. 16, 
9. [See Wright's Tem. 171. and n. (J), (g). and Stat. 
11 Ges. 2. c. 19. f. 11. * 2, 1 01 to C. 


Lin. 309. a.) 


(i) [See ante, 39 N. XXI. $0. 6g. and Soft. Bye 
90, 91+] | 
| pecondly, 
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- Secondly, That the tenant might know to 
whom the rents and ſervices were due, and to 
diſtinguiſh the lawful diftreſs from the tortious 
taking of his cattle ; and this reaſon was ſo pre- 
valent, that when the law gave a free alienation, 
ir! reſpe& of the ſuperior lord, yet the tenant's 
Night of attornment continued unaltered. 
Thirdly, That by the tenant's lawful payment 

to the grantee of ſuch ſeigniory or reverfion, he 
might be put into poſſeſſion of ſuch ſeigniory or 
reverhon ; and that by the payment of ſuck 
rents, and doing of ſuch ſervices, which an- 
ciently lay in going to the wars with their lords, 
and plowing their grounds, all men might know 
in whom ſuch Tights were veſted; And here 
the moſt general rule is, that the tenant cannot 
alter the grant, but only attorn to it; and by 
_ ſuch his attornment, can make no DET ET in 
the grant itſelf: for the tenant has no right to 
the reverſion, and therefore cannot alter the 
diſpoſition of it one way or the other; but he 
has a right to the poſſeſſion, and therefore can 
put whom he pleaſes into that Pe which 
he has in him. 


If the lord grants the ſervices to one, and af. 83 ] 
terwards, by a deed of later date, grants them Ei 


to another, the tenant may attorn to which he 
pleaſes; for the ſeigniory or reverſion in ſuch 
caſes veſts in the lord or reverſioner till at- 
tornment; for by the deed nothing paſſes till 


the grantes is put into poſſeſſion by the attorn- rot 


meant, 
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ment, no more than a deed of feoffment paſſes 
the feud before the feoffee be put into poſſeſſion 
by livery ; ſo that if he that has the laſt deed has 
the firſt poſſeſſion, he is. the feudary, becauſe by: 
the notoriety of the livery coram paribus, the 
feud paſſeth. So when it is a reverſion or ſeig-! 
niory, which: do not lie in livery, it muſt paſs 
by the notoriety of the tenant's attornment: ſo 
if a man grants a reverſion in fee, and after- 
wards grants it to another for life, the tenant 
attorns to the grantee for life, be ſhall never 
attorn to the tenant in fee; ſo if a man grants 
a reverſion in fee upon an eſtate for years, and 
aſter confirms the eſtate to the tenant in tail, he 
ſhall never attorn to the grantee ; becauſe, after 
the acceptance of ſuch confirmation, he cannot 
put the tenant in poſſeſſion according to the 
grant, becauſe the reverſion is altered by ſuch 
his acceptance; and when he cannot put the 
grantee in poſſeſſion of the thing, as it was 
granted, he can make no attornment at all; for 
his attornment cannot vary or alter the original 
grant; and if the tenant could alter the grant by 
his attornment, no body could tell by fuch grants 
in whom the ſeigniory or reverſion was lodged; 
and ſo the notoriety of the attornment, as cor- 
reſpondent to ſuch grants, would be altogether 
deſtroyed. And it is highly probable, that as 
their liveries were anciently very notorious co- 
ram paribus, ſo were their attornments alſo; and 
ſuch grants coram kad were read and remem- 

| bered; 


0 * - ” 25 — — — — 
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; lends and if the attornments were not to eor- 
reſpond with the grants in all things, it would 
have cauſed infinite perplexity ms quarrels: to 
have adjuſted ſuch differences. 
If the reverſion be granted to one for life, 
e remaiader-to another in fee, if the tenant 
attorns not to tenant for life, he cannot attorn to 
the remainder- man; becauſe, if there be no 
particular eſtate, there can be no remainder; and 
there can be no particular eftate, unleſa db te- 
nant gives him poſſeſſion by his attornment. 

| The rule that governs theſe. caſes is, chat he g uu. ys 
has owes the ſervices muſt make the attorn- 29 85 
ment; and therefore where the tenant in fee 
e eſtate for life, yet he remains tenant to 
the very lord, and muſt attorn to the grant of [85] 
the ſeigniory; but if he makes a leaſe for life, 
the remainder in fee, the tenant for life-muſt at- 
2. to ſuch grant; for this is an alienation in 

fee (); and ſo by the ſtatute of Quia emprores 
they muſt hold of the very lord ; for ſince the 
ſtatute no man can erect a new tenure (/); and 
a new. tenure would be created, if the tenant for 
life were to hold of the remainder-man, and he 
were to hold over; and the words of the ſtatute 
carry it for tenant for life to hold of the chief 
lord. De cætero liceat cuilibet homini libero ad 
voluntatem vendere, ita quod feoffatus teneat ter- 
r llam de capital b e 


„ 


— — 


(#) [Sex anth 66 N. xxXVIl.] (1) [See N. XLIL] 
Se 4 | ſervitia 
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fervitia & conſuctudines per que feoffator. tewait. 


No the tenant for life is properly the feoffee in 


| this caſe, and therefore is to hold of the lord, ani 


by conſequence muſt attorn to the grant of the 
ſeigniory : and ſince he holds by the ſervices of 


the whole fee, he makes an attornment as the 


very tenant, and there needs no ſubſequent con- 


- Fent of him in remainder; If the tenant be 


dy attornment; becauſe the tenant may be com- 


diſſeiſed, yet ſuch diſſeiſee ſhall attorn to the 


lord, becauſe the feudal contract continues. But 


to the grant of a rent- charge, or a rent- ſeck, the 


5 q 80 1 tenant to the land muſt attorn, becauſe it is only 


the land is liable, and no body elſe, but as tenant 
of the lands; and therefore the land being to 
yield the rent, it is the tenant of the land only 
that is to conſent to ſuch grants, and put the 
grantee into poſſeſſion; for no man can put him 
into poſſeſſion of rent ifluing out of ſuch land, 
but the tenant of the land itſelf, Therefore if there 


be very lord, and very tenant be diſſeiſed, and the 


lord grant the rent off from the other ſervices, the 


diſſeiſee cannot attorn to this grant, becauſe it 


becomes a rent-ſeck in the grantee z and then 


none can attorn but the tenant in pofſeſion of 


the land that is to pay it, becauſe he muſt be 


put into poſſeſſion by the tenant of the land; 
but if the lord had granted all the ſervices, the 


diſſeiſee might have put the grantee in poſſeſſion 
pelled to do the ſervices, being ſtill tenant by the 


WW 


gvow 
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avqw upon him; but he is not compellable to pay 
the rent, which is turned into a rent-ſeck, but as 
he is tenant of the land, which he is not after 
de Hab 


26 | 


If a diſſeiſfor makes a leaſe for life, the tes gr 1g 
mainder in fee, and the diſſeiſee releaſes to the 5, 560, 1, 2. 2 


tenant for life, this ſhall enure to him in the 
remainder; for the releaſe, as is elſewhere 
ſhewn (), cannot alter the tety of the 
feudal feoffinent ; but the releaſe of the feu- 
dal lord to the tenant for life ſhall not enure to 
him in the remainder; for the feudal feoff» 
ment is not prejudiced, and ſtands in full force, 
whether it enure one way or the other, and 
therefore it ſhall enure to the benefit of him 
that purchaſed ſuch. ſeigniory ; and he would 
not have the benefit of the total purchaſe of the 
ſeigniory, if the releaſe were to enure to him in 
the. remainder; but if there be tenant for life, 
the reverſion. in fee, if the lord grants the ſer- 
vices. to the tenant for life, the reverſioner muſt 


attorn, becauſe he holds of the lord; but ſuck 


attgrament does not alter the tenure of the 


eſtate for life, for that cannot be altered in ſuch 


attorament ; for it cannot be thought that a bare 
aſſent to the grant ſhould ever be interpreted to 
diſcharge the tenant out of his fealty, and to 
releaſe all manner of ſervices, without any words 
or deeds en Bas But the _— which the 


— — . (¶— — — — — 
Ee bses d chapter on Releaſes ant, 35 $6-]- 
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: tenant for life purchaſed, is ſuperſeded dung 
1 the continuance of the eſtate for life; as to all 
we poſſeſſory fruits of ſuch tenure j for the 
_ [== tenant for life cannot, hold of the reverſioner, 
9 5 and yet the reverſioner holds of him; for he 
«7  - © cannot exerciſe tlie prerogatives of a lord over 
[ 88 one to whom he owes fealty (), and therefore 
he can have no wardſhip, matriage (0); or relief 
of the reverſioner; but if the reverſioner dies 
without heir, it ſhall elchest (Y), becauſe the 
I | - tenure” of the reverſioner is gone by his dying 
_— Without heirs, and therefore the cauſe of the 
1 | _ ſuſpenſion, is taken away; and therefore the 
meant for life may have the fee without preju- 
1 dice to any one; but the tenant for life may 
= not grant the ſeigniory during the ſuſpenſion, 
= becauſe the ſeigniory is drowned in the lands, 
and he has not an eſtate in the ſeigniory diſtin 
from the land; ſo that the grantee can make 
no title during ſuch: ſuſpenſion, becauſe therè are 
no ſervices due from the reverſioner during the 
continuance of the eſtate for life. But if the very 
tenant in fee make a leaſe for life or years to the 
Tord, yet the lord may grant the ſeignibry, be- 
cauſe the ſervices continue, notwithſtanding'the 
laſe; for the tenant holds the reverſion of the 
Th as he did before ; for che — the leaſe 


8 


1 1 


3 y — 


(9) ns Af is. 2 2. c. 36. Flita, 15. 3. . 77. Fred. * 
0) Hud. libs 3. tits 24. Zaſus in aus. feud, . 
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ſhall be never interpreted as a deſtruction of the 

ſervices that were before due to the lord, while the 
tenancy of the fee-ſimple has a continuance; but 

if the lord diſſeiſe the tenant, or the tenant make 

a feoffment to the lord, then he cannot grant the 
ſeigniory; for the lord by the common law, in 

the firſt caſe, and the ſtatute of Quia emptores in 

the ſecond, holds of the next ſuperior lord, and 2 1 314. 
he has no ſeigniory diſtin from the land itſelf, Vie — 


If a tenant gives a penny as attornment, Lit fe 565. 


this will not found an aſſiſe 05 becauſe it is no 
ſeiſin of the rent, unleſs he gives it in the name 
of ſeifin ; but the grantee may have a writ of 
reſeous, becauſe the diſtreſs is lawful, being an- 
nexed to the ſervices that paſt by the attornment, 


and therefore the reſcue is tortious. ; 


The attotnment of one joint-tenant is good, sea. 
| for: both ure rerygts' of (che whole land; and 
the ſervices are due for the whole land; and 
' fince the whole ſervices are due from both, 
either may conſent for the whole, and the diſ- 


treſs grows to be notorious on the land for the 
whole. | 


- The attornment muſt by during the life of the sa. 567, 3, g. 
a becauſe otherwiſe the reverſion deſcends [90] 
to the heir of the grantor, who has the right in 
him, and never granted it out of him. Vide poſt. 

If either the tenant for years or for life in this $2. 


aſe E it is | good, becauſe the tenant for We. 


* _ wt 
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years. holds the eſtate for years of the rever- 
_ Goner, and pays the ſervices to him, and the te- 


nat for life holds the frechold of the rever- 


ſioner; ſo that both in different reſpects hold 


_ eftates of him, and his releaſe to either, as is ſaid, 
is good enough. But here it may be: aſked on 


feR. 569. If there be tenant for life, remainder 


in fee, if he in remainder grants the remainder, 


why tenant for life muſt attorn, when he does not 
hold of the remainder-man, but of the very lord, 
as is faid+before, by force of the ſtatute of Quia 
emptores and the attornment muſt be made 


according $0 the tenure, by the rules aforeſaid 


laid down. But though there be no tenure! of 
the remainder - man, yet the attornment of the 
tenant for life is required for two reaſons. Firſt, 
becauſe the remainder- man caine in by the 


_ feudal feoffment, and therefore could not paſs 


without the utmoſt notoriety, and this was by 
attornment coram paribus, and poſſibly ſuch 


grants and attornments might be anciently made 
in their courts “; but however ſuch notoriety was 


191 J. 


attributed to the attornment, that the feudal 
feoffment could not be altered without it. Se- 
condly, becauſe the action of waſte, aud the 
forfeiture of tenant for life, was to him in re- 


mainder; and ſince he lay liable to ſeveral 
actions to the remainder-man, it is fit that he 
op attorn to the grant, being. to ome pur- 


—_— 


b See . N. XXX1l1. and Mad. Form. Auel. 1 
1 ö | - Poſes, 
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poſes attendant to him; though by the ſtatute | 
the feudal ſervice was to be paid to the very 
lord. 

But eee nee en Sef. $72, 3, 4s 
fore two or three perſons, without being coram © 
paribus, ſo were alſo ſecret attornments before 
two or three perſons, without being coram pari- 
bu, z and by the ſame reaſon, if there was te- 
nant for life, and he in reverſion confirmed the 
eſtate to tenant for life, with the remainder to 
another in fee, this was good to veſt the remain 
der; for the accepting of this confirmation im- 
plied an aſſent to the remainder that was thereon 
limited ; but then it was neceſſary that it ſhould 
be by indenture, and the remainder-man ſhould 
have one part; becauſe otherwiſe the remain- 
der-man would be never able to ſhew this 
grant, and the aſſent of tenant for life; for the 
aſſent could not be ſhewn-ualeſs he had the deed } 
to which he was party, e ee 
ance would appear to the court. 
If two joint-tenants make a leaſe for life, [92] 
they may afterwards releaſe to each other with- 
cout any attornment of tenant for life; for ſince 
both of them have the revenGon; the tenant for 
life is tenant to them both, and conſequently 
there is no need of any ſubſequent conſent to 
create a new-tenancy ; and paying the rent, and 
doing the ſervices to one only, is a- ſufficient 
notoriety, that the whole fee is in one only. 
So if there be tenant for life, the remainder - 
for life, be in reverſion may releaſe to him 
6 22 1 2 : | in 


Litt. ſeQ. 576, 
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in the remainder for life; for there needs 


no notoriety to the firſt tenant for life, becauſe 
he already aſſented to the limitation of the re- 


mainder in the original creation of the feud ; 


and therefore there was no danger that he ſhould 
be ſubjected to his enemy, and there is ſufficient 


notoriety to all ſtrangers by his holding of him 
in the remainder, as there was a ſufficient noto- - 
riety in the firſt caſe of the confirmation, by the 
tenant's holding over of the feudal lord.” = 

- Theſe ſections (7) ſtand upon the moſt evi- 
dent property of a feudal feoffment ; for ſuch 
feoffments/ cannot be defeated: but by acts of 
equal ' notoriety to the feoffment; ſince the 


feoffment paſſes the fee by a notorious cere- 


' mony, it cannot be deſtroyed but by an act of 


[93] 


equal notoriety, that is, by ſuch an entry as de- 
feats the whole fee; therefore if a man makes a 
leaſe for life or years, and then enters and ouſts 


his termor for years, or diſſeiſes his tenant for 


life, and then makes a feoffment; if the tenant 


for life or years re- enter, he leaves the fee-ſim- 
ple in the feoffee without attornment; for the 
tenant for life or years by his re-entry cannot 
defeat the whole feoffment, becauſe he has only 
a right to an eſtate for life or years; and if bis 
act of entry cannot deſtroy the intire operation 
2 chun YT * 3 ſome gs —Y me. 


- 
» 
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659 1 * Theſe ſeQions. —— See Lite. ſ. OS 577. The 
| ſubſtance of them, as alſo of Lord Cole's: es 7 
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eſtate that paſſed by the ceremony of this feudal 
conveyance, be left in the feoffee. So it is if 
_ tenant for life or years recovers by ejectment or 
aſſiſe, yet he leaves the fee in the feoffee ; for 
the entire operation of this feudal conveyance is > 
not deſtroyed by this recovery ; and if it be not 
deſtroyed, the fee muſt reſide in him. But it 
will be objected, by this method a man may be 
forced to attorn to his enemy: Anf/aver, It is 
better the tenant ſhould receive ſome ſmall pre- 
judice, than the rules of feoffments, upon whoſe 
notoriety every man's eſtate depended, ſhould 
be broken. Secondly, It is the tenant's own 
| laches, that he ſuffered himſelf to be ouſted or 
diſſeiſed; and therefore it is to be preſumed that 
he was ſatisfied of the feoffee. But then how [941 
if they had entered vi & armit, and ejected 
him.  Anfever, It ſeems that then ſuch ſubjeQ- 
ing to another, contrary to his will, ſhould be 
conſidered in an action of treſpaſs, and the 
tenant ſhould be recompenſed for it in damages, 

If a leflee for twenty years makes a leaſe for 
ten years, the ſecond leſſee cannot attorn to the 
grant of him in reverſion, becauſe he holds (s) 
of him; but if the reverſioner enters upon ſuck 
leſſee, and makes a feoffment in fee, and the 
| leſſee re- enters, this leaves the reverſion in the 6 Rep, 6g. © 
feoffee without attornment. 


* 
— — 1 


1) 1 3 he holds of him ; —Should it not . — 
6 he does net hold of him?“ 


13 8a 
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15 80 if a man makes a leaſe for Ute, ad then 


grants the reverſion for life, in this caſe, if he 


were to grant the reverſion in fee, the grantee of 
the reverſion. muſt attorn, becauſe he immedi- 


ately holds of the reverſioner in fee; but if 


4 9] 


the reverſioner in fee diſſeiſes the tenant for 
life, and makes a feoffment, and tenant for life 
re- enters, he re-ſettles himſelf and the grantee 
for life in their eſtates, and leaves the reverſion 
in the feoffee ; for the leſſee for years, in the 


firſt caſe, and leſſee for life in the ſecond, by their 


entry, re - ſettie themſelves and their reverſioners 
in their eſtates; but they leave the remaining 
part of the eſtate in the feoffee, becauſe as much 
of the feoffee's eſtate as is not defeated by their 
entry, muſt be left in him. 

If two joint-lefſees for years or life be ouſted 


or diſſeiſed by the leſſor, who makes a feoffment, 


and one re- enters, he leaves the fee in the feoffee, 
cau/a qua ſupra, If leſſor diſſeiſe his tenant for 
life or years, and makes a feoffment, and the 


| leſſee re- enters, the rent thereon reſerved. is re- 


| vived, and ought to be paid to the feoffee, be- 


cauſe. when the leſſee enters, he muſt hold the 


particular eſtate of ſome body; and if he be in 


of the ſame eſtate he muſt. hold by the ſame 
ſervices ; and ſince the feoffee is in by feoffment, 
he nk hold as of his reverſion. - But if the 
grantee of a rent-charge diſſeiſes the tenant of the 
land, and makes a feoffment in fee; and the te- 
nant enten this can never be awed dende 
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the feoffor cannot have it again, contrary to his 


own feoffment, and the feoffee can never have 
it, becauſe he was only ſeiſed of the land, and 


not of the rent, and the rent was never tranſ- 


ferred to him. 


Where a leaſe is made for life, the remainder f. Go. 1 34 


in tail or for life, the remainder to the right heirs ©* 
of tenant for life, tenant for life has the remain- 


der in him, and he may grant it (z) ; otherwiſe 


it is where there is a leaſe for years (), the re- 
mainder in tail or for life, the remainder to the 
right heirs of tenant for years, then the tenant 
for years cannot grant it; for the remainder is 
veſted in the right heir as a purchaſer. The 
reaſon: of the difference is, that in the firſt caſe 
the tenant for life is tenant to the lord, being 
properly froffatus within the ſtatute of Quia 


emptores terrarum, as is ſaid ſe. 5 54. And 


therefore when a remainder is afterwards limited 
to the right heirs of tenant for life, ſuch tenant 


fn . 
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(5) [ 7. ee E ng Bre. Diſe. 30, 
Grauntes, 49. Scire Fac. 126. Fitzh. Feoffm. 109. Cor 
Pitt: 23. J. 319. 3. Fenk: Cent: 248. pl: 38. See 2 4th, 
57. 247- Dougl. 506. n. 1 Narne, 30. 102. (4th ed. 
1 V. 175 - .! 

(4) LC. Litt. 319. ö. 10. 100. x Fearne, 6s. 482. 
(4th ed.)] 

(w)"As/to:the/antiquity-of: omage, it is: wen remark 


able, that Villiam the Fi (commonly called the Conque+ 


tor] about the twentieth year of his geign; juſt when the 
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he has an inheritance for which he ought to 
vo to venture his life, and the lord ſhall have 
the fruits of ſuch feudal inheritance; for if the 
intermediate eſtate be extinct, during the mino- 
rity of the heir, the lord ſhall have the wardſhip 
and marriage of him, and ſhall have the heriot 
of ſuch tenant dying ſeiſed. Vide Hale ſur 
Fitaberbert 143. And by conſequence the in- p 

| heritance' muſt be ſuppoſed to reſide in tenant 
for life ; and were the conſtruction otherwiſe, it 

would uren tend to the weakening the 
ttenure and ſtate of the whole kingdom. There- 
by fore ſuch interpretation ought to be made, as 
| beſt ſupports the tenure, when the words will 
bear both ſenſes. But in the ſecond caſe, the 
tenant for years is not the feoffatus ; for the 
perſon properly that takes by the feoffment is 
the freeholder, and the tenant for years is but 

WS the bailiff to the freeholder; and it is the free- 
IS holder that is attendant to the ſuperior lord, may 
uu in his homage, and that holds of 119 and 


* ſurvey of England;called Demeſtday Book, is — 

w have been finiſhed, and not till then, ſummoned all the 

great men and landholders in the kingdom to Londen and 

Saliſbury, to do their homage to him. Hal“ Hift. of the 
Com. Law, 109. Meades's Hift. Excheg. fo. 6. in marg, [At 

| this period, the feudal ſyſtem appears to have been generally 
2 and more completely eftabliſhed in this kingdom. See 

| Wright's Ten. 46, &c. 52, &c. 2 Bl. Comm. c. 4. p. 48. 
Lect. viii. Butl. n. to Co. Litt. 64. 4. ſ. v. (I.) 
. and notes to the Laus of Mill. the Cong. at the end of 


dne Dia: p bo, lr. Low of fe en. 
Laar from” 
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from whom the ſervices are due. Therefore 
this remainder to the right heirs is not immedi- 
ately veſted in the tenant for years, becauſe the 
heir is the firſt that can have the freehold, as 
feudal tenant to the lord ; and therefore, by the 
words of the grant, he muſt be the firſt purchaſer 
of ſuch freehold; and becauſe the tenant for years 
/ cannot hold of the lord, or the lord avow upon 
him, no other interpretation can be made. C 
Litt. ſee. oe | —P 3 o 
. Therefore if a leaſe be made to A. for years, 
with livery, the remainder to the right heirs of 
A. this is a void feoffment, not only becauſe 
the freehold would be in abeyance, and there [ 98 ]. 
be no perſon for the ftranger's precipe ; but | 
alſo becauſe there would be no perſon in the 
mean time for the lord's avowry, and to anſwer 
his ſervices ; and therefore ſuch remainder muſt 
be void in the very creation of it; becauſe there 
is no perſon in whom the freehold can veſt; 
and if the act of notoriety doth not deliver 
over the poſſeſſion of be freehold, it is a nullity 
in the very act of delivering poſſeſſion, and 
altogether impertinent. So it is if ſuch eſtate 
were limited by way of uſe executed; becauſe 
If the feoffor does not part with the uſe out of 
him, the old uſe is executed on the feoffment; 
for the freehold cannot be in abeyance till 
tenant for years dies, and it does not execute in 
the feaffee without conſideration ; but it ſeems | 
were good by way of executory deviſe, if L4. Raym, 314. 
5 the” 


by 


: 
* 
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the contingeney avoids a- perpetuity, by haps" 
pening during a life (x); becauſe then there is 

no immediate transferring of the freehold,” but 

_ 4t veſts in the heir to anſwer the ftranger's præ- 
eiße and the lord's ſervices, until the contin» 
geney happens; and it ſeems it ſhould: be a 
good limitation in the caſe of a chancery 
mtuſt (), where the legal eſtate is in the feoffee. 
f obs W. But if tenant in fee makes a leaſe for years, 
life, or gift in tail, the remainder to his own 

 & 99 ] right heirs, vr executes ſuch limitation by way 
of uſe, he is in his old reverſion (z), becauſe he 
never put himſelf out of the homage of his 
ſuperior lord; for it ſhall not be conſtrued a 
contingent remainder in the right heirs, becauſe 

he has not parted with any thing in the reverſion, 

but to his heirs, to whom a man cannot make 

à limitation; for he muſt have the fee in him 

in the mean time, till the contingency happens, 

and therefore muſt remain tenant to the lord, 

as hie was before; and then it were a very hard 
conſtruction to make this gcontingent remainder 

only to deſtroy the fruits of the feudal tenure, 
ous the anceſtor weld as very tenant to the 


te * 
k 


* a 3 Bs 1 * n — 


0) [Sex Moore, 720. ph 1006. cg, Ting. Talb. 151. 
140. 590, 1. 1 Fearne, 427. 449. 18 Finer, Remainder, 
(C. 2.) Pl. 3. (C. 3.) pl. 3. and pf. 263. N. CXXIL] 

(2) [See Hob. 29. 2 Co. 91. 5. 18 Via. Rem. (A). 

Sy ah c. 5. p. 168, g. and oof, 272. N. CXXVII. 1 
PAY | lord 
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lord during bis life. Co. Litt. aa. and Hale upon 
it. Gro, Jac. 590. 2 Noll. Rep. 196. 216. 
3 Leo. 64. Dyer 7. Popb. 3. 1 Cb. 130. 
Moor 118, 119. 284, f. 720. 2 Co, 91. 1 C. 
104. Cro. Car. 24. Hob. 27. 30. 1 Mad. 
96. 98. 121, 122. 1 Vent. 372. 382. 1 Roll. 
Abr. 827. 841. 2 Roll. Rep. 196. 216. Bro. 


Feoffment to uſes, 338. Dyer 1 56. 55. 362. 
235. 308. 

It is here to be noted, that by Sine the clay 2 $79 hey 
paſſes before attornment, and the grantee by hea 
fine ſhall have the wardſhip, or enter for an 
eſcheat or for forfeiture, before the attornment - _ ' *© 
in the guid juris clamat ; but he cannot diſtrain TORT ; 
or have an action of waſte, writ of entry ad 
communem legem in confimili caſu, or in caſu pro: 
Vio, or a writ of ward, or of cuſtoms and ſer- ay. 
vices, the grantee cannot have before attorn- 
merit; but what the lord may ſeiſe he is entitled 
to before attornment, as the heriot, wardſhip,. 
Fc. Now to underſtand this, we muſt go into 
the ancient manner of conveyancing, which was 
of two ſorts; either by fine or feoffſment. The 
fine was in the lord's court, and by this they 
paſſed all feudal right which was in poſſeſſion; 
and there are inſtances as low as the time of 
H. 2. and Ed. 2. of fines in the court of the 


lord, Madex 15. (a) W were r 


e 1 a td. at 4 — Wr 8 i. th 8 ttt 
- 
Wr 


(a) [See Mad, Formul. Ann 217 be. Craik 
Os . 1. 5. Rl n. to Ce. Litt. 64. a, l. v. (8); ] 
becauſe 


= 


of ATTORNMEN Tr. 
becauſe a fine was paid to the lord for ſuch 
agreement (6), becauſe it transferred the feudal 


right held of the lord. Now in ſuch courts 
they paſſed all the right the tenant had in poſ- 
ſeſſion; but the right of action could not be 
transferred (c), becauſe that would have en- 


couraged maintenance; therefore whatever ſuch 


grantee could ſeiſe paſt by this feudal convey- 
ance, but the right of diſtreſs and of action did 
Rot paſs without attornment. The feoffment 


conveyed the feudal poſſeſſion <coram paribus, 
out of court; for it was neceſſary to convey 


51 101] ſometimes bebder the court was held, and then 


the poſſeſſion was delivered over coram paribus ; 


but as there were two conveyances of copyhold, 


one in the lord's court, and the other to the 
cuſtomary tenants ; ſo in freehold, where the 


immediate grant was to the feoffee, and not to 


the lord, as in the copyhold; yet there were 
two ſorts of conveyances, one by fine in open 
court, the other by feoffment coram paribus : 


the right only paſſed by fine, becauſe the poſ- 


ſeſſion being in the grantee, they might well 


ſtay till the next court to transfer the right; but 


where the * was to be > with, or 


_—_— A — 
EW. 


— 


(0) [The reaſon of their being Lalled Fines, is generally 

to be from their putting an and to the ſuit and 

claim. See 2 Bl. Comm. c. 21. p. 349+ and 1 Cruiſe, 4. 
and notes (5) & (c).] 8 
(6 8 13 Finer, Fins," (x) Teh 1 10 C % 

„5 d 


ſervice, 
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ſervice to be done, or money paid, there the 
uſual way was coram paribus, that the feoffee 
might not loſe the profits in the mean time, or 
the poſſeſſion be delivered before the contract 


could be completed. Thus it ſtood ſome time 
after the conqueſt; but the after kings endeavour- 


ing to retrench the privilege of the great lords (4), 
they firſt in Magna Cbarta, and after by the 
ſtatute of Quia emptores lerrarum, began to ad- 


mit of alienations without fine to the lord; and 


the acts of the court. baron were only eſteemed 
to ereate notoriety among the tenants of the 
manor. From hence grants in the lords courts 
were omitted, and the attornments in pair were 
the only notorieties of ſuch grants, no fine be- 
ing paid to the lord; and the king's courts 


creating a notoriety all over the land, the uſual 
way was to make the grant in the king's court 


in this manner. They uſed to ſuppoſe that the 


parties had covenanted to alien; and all writs 


of covenant, as being an action of public con- 
cern to the juſtice of the kingdom, were ſueable 
only in the King's court; and by conſequence 
this covenant to alien was ſueable there; and 
that court being poſſeſſed of the matter, as an 
adverſary cauſe, they were admitted to make all 
| og of b es be ny e fuck ſult — 


2 — 


(a) Stamf. de Præreg. 0 28, 4. e 


156. n. (#)-] 
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pending (e); and theſe agreements being ami - 


eably made by way of compoſition before the 


_ king's court, it became the juſtice of the king's 
tourt to ſee them performed; and therefore a 


 feire facias iſſued to execute the fine, and a quid 


OW 14. Raym. 168. jerit clamat to the tenant; but by the fine 


nothing paſſed but what the. grantor could ſeiſe, 
and not the right of action, for the danger of 
maintenance; but in the quid juris clamat the 


[293] tenant” was compellable to attorn, unleſs he 


I — 
1 2 — 


could ſhew that he was ſubmitted to his enemy; 
ſo that here the proviſion made by the guid juris 


clamat was for the intereſt of the tenant; but 


the tenant was not compellable to attorn in two 
caſes, | Firſt, if the tenant were tenant in tail; 
for-he claiming ſuch a right, as by poſſibility 
may continue for ever, is looked upon as maſter 
of the "eſtate, and not bound to transfer the re- 


verſion according to the pleaſure of the grantee. 


Beſides, the ſtatute law is, that the will of the 
donor be obſerved, and therefore they cannot 
oompel him to transfer the tenure; but if he 
attorn gratis, it is good, becauſe then it cannot 
be preſumed to be to the prejudice of his iſſue. 
Secondly, che tenant ſhall not be compelled to 
cttorn, if the grantee will not allow the privi- 
leges belonging to the eſtate; as the tenant ſhall 
n e ee unleſs. 


— * —_— — — 


1 — — 2 _— — * 


60 ee Litt. 121. a. e E 6 
Cy. . e Fines — 


«+ 
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| they allow his privilege of acquittal againſt the 


ſuperior lord. Nor the tenant for life, where 


he is not impeachable for waſte, unleſs they 


alloy that privilege, becauſe this being a final 
agreement, with tha utmoſt notoriety in the 

king's court, the tenant can bave no new privi- 
lege, but what appears of record. So if the 


grantee ſue a ſcire faciat againſt the tenant, and 1% 


has judgment to execute the fine for any part of 
the ſervices, it is an attornment for the whole; 


for the tenant had opportunity to plead: in the 


PI wan 61 he RO not Dre en 


attorn. && 


There mold no abet b Sea. 355, 6. 


cauſe theſe are by the cuſtoms of towns and 
boroughs for the promoting of trade, and do 
not require the notoriety of a eee eee 
ance; and as no livery is required, here it is - 


an eſtate in poſſeſſion, ſo no attornment is N | 


4 4% 
ASP 


3 where it is a reverſion, 


Of a right a man cannot properly be dileiſed, — TY 


though he may of his poſſeſſion; for it is a 
contradiction in terms, that a man by wrong 
ſhould have my right (7); therefore I cannot 
be diſſeiſed of a reverſion, while my tenant 
remains in poſſeſſion; for though my tenant 
ſhould attorn to ſome body elſe, that would not 


put . „ 


— 


0 7 ) And it is a — FL alſo N a man ſhould be | 


eile of that of which be had no ſeiſin.] 


; 44 ; * : cauſe | 


* 
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cauſe the right being in me, it could not be 


| Tp transferred to any body elſe, but by ſome act of 
my own; and the payment of my tenant is 
but a wrongful payment, and doth not give 

* bim my right. 80 it is if I am ſeiſed of a 
rrent- charge, and the tenant of the land pays it 


[ 105 ] to another, this does not deveſt me of my right, 
becauſe the wrongful payment of my tenant 

hi | | cannot alter my right; it is therefore a payment 
_ == in his own wrong, and it ſtill remains in arrear 
Wl to me; but if I am difſeiſed of the demeans of 
: * La. Ke 862. my manor, the ſervices yet remain in me, be- 
cauſe the right to the ſervices, by the feudal 
contract, is not deveſted out of me by the 
r of the demeans of my 

manor; but becauſe all the feudal ſervices are 

to be done in ſupport of the manor, the knights 

Hales iſt. C. ſervices being the attendances of ſuch tenants in 

_ eee general defence of the realm, imbodied 
13 under the lord of the demeans, that carried 
__ _ Proviſions to ſubſiſt them; and the ſocage ſer- 
vices were the actual ploughing in the demeans 

of the lord; therefore if the tenants attorn to a 

| diſſeiſor, it puts him into the poſſeſſion of ſuch 
7 ſervices, as acceſſory and belonging to the de- 
| means of the manor; and if the diſſeiſor die 
ſieiſed of ſuch demeans ag the principal after 
1 attornment, then the diſſeiſee, as it ſeems, can- 
not diſtrain for the acceſſory right of the ſer- 


—— —_ . - 


vices ;. but though the tenant doth attorn to the 
Y difſeifor, yet he may afterwards refuſe, to ayoid 
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the double charge, becauſe this does not take 


E358 


away the right of the diſſeiſee, but that he may 106 1 


enter into the demeans, or diſtrain for the ſer- 
vices (g); for till the right of poſſeſſion is 


gained by a deſcent, the diſſeiſee may recon- 
tinue which part of the manor he pleaſes. If a 


man let parcel of the demeans for life, he is ſtill 


lord of the manor, and the reverſion is ſtill par- 2 
cel of the manor, becauſe held of him as lord + 


of the whole demeans, and therefore ſhall paſs. 
by a grant' of the manor; but if a manor be 

leaſed for life, excepting black- acre, black-acre. 
is not held of the manor; for it does not hold 
of ſuch teuant for life, but is ſevered from the_ 


manor, and therefore will not-paſs by a grant of 


ſuch manor ; otherwiſe it is, if ſuch leaſe had 
been made for years; for then the freehold had 


been entire, and one and all dais ee . 
le the WIR wr ſuch manor. | 


oY DISCONTINUANCE. th 


right of action is left in another; and it 


began in the caſe of the huſbands alienations of 
their wives lands. By the civil law, the father 


8 - ' 


3 — * 4 


SE X 


(e) {See . mn Doſes. c. . f. 3. p 61.) 
; 17 5 K a | 4 +43 gave 


0197]. 


, T is an akenarian of the poſſeſſion, mh hs vel. 


7» 
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gave the dos, which was the eſtate of the wife, 
given on the marriage; and if it conſiſted of 


matters moveable, the truſband had the poſſeſ- 


ſion, but was hound to reſtitution at his death; 
and even an action was allowed to the wife, in 


_ caſe the huſband fell to decay, to recover dur- 


ing his life. If it conſiſted: of things immove- 
able, the huſband could not alien without the 
conſent of his wife, by the Julian law; and by 
Julinian's reformation, he could not alien, 


though with her conſent. Conſlante matrimonio 


rei dotalis dominium civile pener maritum ef, 


naturale pines uxorem. Dig. lib. 23. tit. 2. De 


jure dotiuni. Ibid, tit. 5. De fundo dotali. 


When the feudal law allowed the inheritance 
to deſcend to women (+), then began the rights 
of the huſband to be ſettled, Now, fince all 
the feudal eſtates were- reckoned civil rights, 
therefore there was no room for the diſtinction 


of the civil law, that placed the civil right in 


the huſband, as the head and governor of the 
family, and the natural right in the wife, the 


legitimate owner. The German and Northern 
nations were the ſtrifteſt obſervers of the rules 


of marriage, tying only one man to one wo- 
man, and enjoining ſtrict obedience to the huſ- 
band, even before their receiving chriſtianity, 


and much more ſo afterwards. Then when the 


woman was allowed to ſucceed into the feud, - 


4a 4 * 


— 


— ata ns 1 


00 [See ante, 11. N. X.] 


when 
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; when ſhe wk huſband,” ſhe. had no ſeparate 

property, but the whole power was lodged in 

the huſband, and they were reckoned as one in 
intereſt ; therefore the huſband had the right of — 

poſſeſſion, and the wife the right of propriety; 

or in other words, the huſband was ſeiſed in 
the right of his wife (i); this diſtinction was 
before known in the feudal law; for every 
perſon that came in by deſcent, or by lawful 
alienation in fnanner before- mentioned, by the 
ancient feudal law, had the right of poſſeſſion; 
therefore the buſband being poſſeſſed of the 
wife's lands by the marriage contract (4), was 4 
ſuppoſed to have the right of poſſeſſion; and 

buy conſequence the huſband having aliened 
ſuch right of poſſeſſion, ſhe was anciently driven 
to her writ of right, by the opinion of Sir Nil. 

- Gam Heyle, as I think by the better opinion, [ 1091 
$5 £4. 3. 58. 2 Infl. 343. for the wife could | 
not complain of diſſeiſin done to the huſband, 
becauſe they were 'one in eftate and intereſt, 
and the huſband could not do her wrong; and it 
would be very abſurd. for the law to have 
n to ee on the memory of her 


* 


(i) [The moſt accurate expreſſion is, that the huſband 
and wiſe are ſeiſed in the right of the wife, the ſeifin being 
properly in both. See Dougl. 329. Polyblank v. Hawkins. ] 
() [For marriage, being originally with the approbation 
of the lord of the ſee, was a direct acceptance of the huſ- 
band as tenant, See ante, 12. N. * 224. » 
N. XCVII. 289. N. CXXXV1.) - : I 


k 2 huſband, 


'%. 
Py... 
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 Buſband, as though he had been guilty 00 2 

a violent diſſeiſin; therefore the ancient law gave 
no poſſeſſory action, which complained of a 

Vuoolation of poſſeſſion, but only allowed her to 
cControvert the right; but when the writs of 
right grew ſo tedious, and the trial by battail 
grew out of repute, the law. gave her a reco- 
very by the writ of entry of cui in vita (I); and 
the huſband was the rather ſuppoſed to have 
the right of poſſeſſion in bim, for that being 
the ſuperior and governing power, he might 
defend the poſſeſſion by all actions; and there- 

fore if the huſband loſt by default | in a poſſeſ- 

ſory action, this put the wife to a writ of right, 

as before, till the ſtatute of We. c. 3. but now 

an actual entry is given to the wife and her 

heirs by the 32 H. 8. c. 28. () 

The prelates, abbots, and other eccleſiaſtical. 
perſons that attended the courts of the northern 
princes, received great favour and donations from 
them; and to aggrandize the church, and other 

9 5 political reaſons, the celibacy of the clergy in 
| thoſe things was introduced; ſo that according 
to the ſuperſtition of that age, ſuch abbots and 
prelates were ſuppoſed to be married to the 
church, in as much as the right of propriety 
was veſted in the church, the eſtate being ap- 


2 1 
4 r 1 . 


00 (See E N. B., 193.1 


(n) LAnd, conſequently, the writ of cui in vita has ſince 
become unneceſſary ; and ſee F. N. B. 193. in margin.) 


propriated; 


* 
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ptopriated; and the biſhop and abbot, as huſ- 
bands and repreſentatives of the church, had 
the right of poſſeſſion in them; and this the 
rather, becauſe they might maintain the actions, 

and recover, and hold courts within their ma- 
nor and precinfs, as the entire owners ;- and 
that crowns and temporal ſtates might have no 
treeverſions of intereſts in their feuds and dona- 

tions. Therefore, ſince they had the poſſeſſion 

in fee, they might alien in fee; but they could 
not alien more than the right of poſſeſſion that 
was in them; for the right of propriety was in 
the church; therefore the biſhop could not alien 
without the conſent of the chapter, who repre- 
ſented the clergy of the dioceſe. Nor could 
the abbot alien without the conſent of his houſe; 
but the parſon had an eſtate only for life, and 
the fee was in abeyance; yet anciently he could 
alien with the conſent of patron and ordinary. 
Now to underſtand theſe matters aright, as 
alſo /e#. 643, 4, 5, 6, 7, 8. it will be neceſſary 
do take a ſhort view of the ancient ſtate of the [111 1 
church. We find by the ſcriptures, that Chriſt 
inſtituted the apoſtles, and the apoſtles the 
biſhops, and the biſhops the preſbyters and 
deacons, (firſt choſen by the church, ) the preſby- 
ters to preach in the villages, and the deacons 
to gather the charities of chriſtians. When a 
biſhop'died, the church choſe out of the preſby- 
ters a fit perſon, who was conſecrated by the 
e biſhops. Burnet'sRights of Princes, 


7, #7 ng 57 6. 


* 
fo * 
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3, 6, 9,8, 9, 10, 11. They lived alſo upon the 

voluntary oblations of - chriſtians, which they 

diſtributed among themſelves and the poor, and 

being ſuſtained by the. people, were therefore 

„ elected by them. bid. 1 5, 16, 17. But in the 
EY. time of Conflantine, there was a ſelect commu- 
nity, to make ſuch elections. Bid. 11, 12. 
And afterwards the people falling out about 
their elections, and the emperors having ſettled 
the ſalary of the heathen, priefts, and ſeveral 
other charities, on the chriſtian prieſts, the elec- 
tions were made by the emperor, or at leaſt 
alxxays aſſented to by him. {6id. 46, 47. After- 
wards when chriſtianity revived among the 
northern nations, the chriſtian biſhops being 
the courtiers of ſeveral "princes, and having 
Tx 112 ] begged great feuds for the church, they inveſted 
them into thoſe great biſhopricks to which thoſe 
feuds. were annexed; and gave them ſuch in- 
veſtiture by the ring, virge, and ſtaff, as a ſymbol 

of the feudiary dependance upon them (2). bid. . 

149. So that during the vacancy of a biſhop- 

rick, the king had the guardianſhip of the ſpi - 

ritualties, as he had the ward of his temporal- 

ties; ſo 1 8 if a 5 er the gc. 
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van, Lect. viii. 1 Bl. Comm. c. 2. p. 1555 6. c. 11. 

pP. 377, &c. Vg on Peers, 20. 2 Hrr. 25. Stu. Diff. 

p. 3+ 1. 6. Co. Litt. 344. 4. Seld. Tit. Hon. p. 2. c. 5+ 
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or DISCONTINUANCE. 
had the right of preſentation to ſuch livings, 


where the patronage was in the biſhop, and 


preſented to the biſhop ſucceeding, Godb. 264, 
Shortly after, at, the council at (o) they en- 
| deavoured to ſet up tithes as a chriſtian demand 
that had been anciently a tax to the eaſtern, 
princes, and the prieſts and Levites in the 
 Ferviſh theocracy. And whereas the biſhops 
uſed to diſtribute their eſtate, upon oblations, 

by the ancient rules of the church, among theit 
own preſbyters and the poor; now they re- 
ſerved the lands to themſelves, and the. profits 


of the lands and the tithes became an ample 


proviſion for the reſt of the clergy ; therefore 
_ encouragement was given for building of 


churches in ſmaller diſtricts; and all ſuch per- 


ſons as built and endowed, were to have the 


right of preſentation, the biſhop condeſcending, 


upon ſuch conſiderations, to fix the tithe, and 
the fixed reſidence of the prieſt, to the church, 
during his life, that was before only itinerary. 
Ibid. 113. But becauſe the care of ſouls was 
only committed to him during life, he was not 
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[13] 


capable of the fee, and therefore the fee was in 


abeyance ; ſo that there was this difference be- 
tween the characters of the prieſts and biſhops, 
that the biſhops ſucceeded in their own original 
right, as the ſucceſſors of Chrift and his apoſtles, 
| the great biſhops of arts — therefore what 
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or DISCONTINUANCE. | 
they took was to themſelves and ſucceſſors ; but 


the prieſts were only the: ſubſtitutes of, the 
| biſhops, and therefore could not take but dur- 


ing their lives. The parſon therefore being 


only capable to take for life, for he had no 


ſucceſſor to _ himſelf, the next parſon 


coming in from the biſhop, and by his inſtitu- 
tion; and yet the fee being out of the patron, 


and not given to the biſhop, but appropriated 


to the uſe of that particular church, it was ſaid 


to be in abeyance; but to all beneficial pur- 
poſes, the law allows him to ſuppoſe himſelf 


to have an inheritance, though he has not pro- 
perly any ſucceſſor; and therefore the parſon 


may bring an action of waſte, a writ of entry 
ad communem legem, in conſimili caſu, ad termi- 
num qui præteriit, a quod permittat in the debet, 
a writ of meſne, a contra formam feaffamenti, 

and ſhall receive homage, becauſe theſe are for 
the benefit of the fee in abeyance; the defence 
of which the law has committed to him; but 


- the law has provided him a juris uirum, and he 


ſhall not have a writ of right, ſince, for the 


reaſon above-mentioned, he cannot claim it as 
his right and inheritance. - + 


But though the biſhop ſent out "a 3 
to fill the cure, yet they reſerved a number of 


preſbyters; and as formerly all the preſpyters 


were conſulted touching the affairs of the 
church and the diſpoſition of the church re- 


venus; ſo now, Ea, the preſbyters were 


2 ſettled 


* 


OF DISCONTINUANCE. 
ſettled in the parochial church, they conſulted 
this ſelect number, which anciently were ten; 
and theſe were allowed a ſtipend out of the 
church eſtate, called præbendum; thence they 
were called præbendarii, WP "An _— had' his 
| wo e ee rey eee $765" 10 
When churches were 4 e e 
| the biſhop began to aſſume a ſupreme power, 
and by many acts and new. doctrines, ſet him- 
ſelf at the head of the church; and then he 
was willing to ſettle the election of the biſhop 
in the chapter, and on their differences, to 


frame an appeal to himſelf. And in the wars, 


in the time of king Jobn, they got this ſucceſ- 
ſion, that the king firſt gave the chapter leave 
to chooſe, and then they ſhould proceed to elect 
a fit perſon; this begot many controverſies be- 
tween the ſucceeding kings and the popes, but 
at laſt the kings prevailed, and only gave the 
chapter leave” to e *. n * * 
1 6111; 4% 75 13 


(11s ] 


. are parts r the: king's regaled yh; 30 


for as he inveſted perſons in their epiſcopal ju- 
riſdiction, ſo he could erect churches exempt 
from their viſitation; for ſince the prince con- 
ſtituted the extent of the biſhoprick, and gave 
the feuds that ſupported it, he could limũt the 
bounds of ſuch juriſdiction. Therefore before 
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OF-DISCONTINUANCE. | 


might erect a donative with tithes and cure of 
ſouls; and at this day he may erect a chapel 
donative with lands, or impower any man to 


erect it (5), becauſe he takes away none of the | 


ſettled rights of the church. But ſuch church 
or chapel muſt be conſecrate, and ſuch parſon 


_ muſt have orders from the biſhop, otherwiſe he 


cannot officiate in ſpiritual things; but ſuch 
church (if preſented to by the lawful patron) 
becomes preſentative (2), becauſe the biſhop 
thereby takes upon him the cure of ſouls there, 
by the conſent of the lawful patron ; and then 
by the rules of the chriſtian religion, he cannot 
lawfully part with them. But if he take up 


the preſentation from a diſſeiſor of the manor, 
this makes no ſuch alteration, for the. biſhop 


has not the lawful cure by ſuch preſentation ; 


but the parſon of ſuch donative churches has 
tte land only for life, after the manner of other 


preſentative parſonages ; for that is the intent 
of the erection; for the deſign of the prince is 


2 Bot t6-conſtibute u biſhop to have-perpetual ſuc- 
- cefſbrs, which power perhaps. is not in the 
prince, but muſt by the rules of the church 
| come from the ſucceſſors of the apoſiles ; but it 


is his deſign to erect a parſonage out of the 
juriſdiction of the biſhop, which he may do, 
becauſe he may determine the extent of the 
ah eres hare > e110 
on ee 0. Un 344 
7 |  lonage, 


or DISCONTINUANCE. 


ſonage, the property muſt be ſuppoſed in him 

as in others. Co. Litt. 344. Digg. 197. Goab. 

301, 202. 1 Roll. Rep. a, 3. 6 H. 7. 13. 

Britt 100, 103, 4. rr * . and 

eſpecially 238. () 

The third fort of \iſcontinuitice fs chat er 
tenant in tail, and he is conſidered as the perſon 
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that has the inheritance in him, and therefore 


has the right of poſſeſſion inheritable. When 


therefore ſuch tenant in tail makes a feoffment 


in fee, he aliens the right of poſſeſſion; for 


though the ſtatute De donit preſerves the right 
of the heir, yet it does not preſerve the poſſef- 
ſion; for it would have been abſurd to ſay, 
that tenant in tail ebuld have committed a dif. 
ſeiſin upon his heir, who is to take by right of 
repreſentation from him. Hence alſo the ſtatute 


gives the formedon in defcender, remainder or 


reverter, as the remedy to recover the poſſeſſion, 


together with the right of propriety ; and there. 
is no action to recover the one diſtinct from the 


| other; ; therefore the feoffee of tenant in tail has 
the right of poſſeſſion, and the ſue the right 4 


oo propriety in him. 


There is alſo a farther reaſon of convenience 
why in all cheſs three before-mentioned caſes 


1 1 A "EY «OTE WE SECS 1 nm ..A..Qtd.oad dd iD. 1 22 — 


- (9) [By ftat. 1 Eliz. c. 19. 13 Eliz. e. 10. and 1 Fat, 


c. 3. eccleſiaſtical perſons are diſabled to alien, (except for k 


certain period, and in the manner preſcribed in thoſe ſtatutes, ) 
or to diſcontinue their livings, or the property which they 
poſſeſs in the right er Weir bebe 4 
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OF, DISCONTINUANCE. 


the entry is taken away, becauſe the feoffment 


had anciently a warranty (7) annexed unto it, 


which defended ſuch right of poſſeſſion; and 


when a man had a warranty to cover his poſſeſ- 
ſion, it was not fit he ſhould be put out of poſ- 


ſieſſion by any act in pain, without bringing in 
his warrantor by voucher; and therefore the 
entry was diſallowed in ſuch caſes, that a man 


might not be obliged to the expence of getting | 
His judgment i in the writs of zarrantia charte. 
If tenant in tail be diſſeiſed, and releaſes to 


+ : 18] the diſſeiſor all his right, this works no diſcon- 


* 


tinuance; for a releaſe being a conveyance in 
ſecret cannot paſs a poſſeſſion; for a poſſeſſion 
by the rules of the feudal law cannot paſs with- 
out / a. notorious. ceremony coram paribur, that 
the ſtranger may know in whom the fee is 
lodged, and againſt whom to bring his pracipe; 
as alſo that the lord may know in whom the fee 
* that he may avow- upon his tenant, ſo that 
the releaſe can paſs the right only. But the 
© difleiſor, that has the poſſeſſion, may take a re- 
leaſe of the right, becauſe he may make his 
- wrongful poſſeſſion rightful, if the difſeiſee con- 
yeys+his right, and the ſtranger has no injury, 
ſince he muſt bring his præcipe againſt the 
tenant in poſſeſſion, and the lord may avow on 
either, till notice of the conveyance and tender 
of * and-then muſt avow on — releaſee 
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only, ſince the ſtatute of Quia-emptores;! But 
| ſince the right of poſſeſſion is in tenant in tail 
why may not he paſs the right of poſſeſſion to 
the diſſeiſor by ſuch releaſe? The anſwer is 
plain: A conveyance that cannot paſs the poſ- 
_ . ſeſſion, cannot paſs the right of poſſeſſion; for 
no conveyance can paſs the right of poſſeſſion 
diſtinct from the right of propriety, but ſuch a 
conveyance that paſſes the very poſſeſſion, which 
a releaſe, being a conveyance without ſolemnity, [119 1 
will not do. But the harder queſtion is, What 
eſtate hath ſuch a diſſeiſor, after ſuch a releaſe 
by tenant in tail? Some have ſaid, that he has 
an eſtate to him and his heirs during the life of 
tenant in tail; ſo that then he has only a free - 1 Rayne gg. 
hold, and the heir is a ſpecial occupant, and! 
has no fee in him, becauſe a leſs eſtate by right 
will drown, a greater by wrong; for a man ſhall 
never be preſumed to do wrong, when he may — 28 
hold by right. 1 Saund. 261. Others have 
held that the diſſeiſor has, in ſuch caſe, a fee- 1 
>, ſimple, and that his wife is dowable, but that it 
is determinable by the entry of the ĩſſue in tail; 
and the reaſon is, becauſe when a difſeiſin,,j is. 
committed, the whole, fee is notoriouſly in the 
diſſeiſor by his poſſeſſion, which cannot be 
abridged and turned into an eſtate for life with 
out an act of notoriety. | For if there could be | 
ſuch tranſmutation of eſtates without the ſo- "IX 
lemnities of entry, no man would know An iy 
whom the fee reſides; ſo the releaſe leaves the 
; "Þ diſſeiſin 
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diffeiſin in flats quo,” as to the entry of the heit 
dn him. For this ſee Co. Litt. p. 106. and 


108. 5. 10 Co. 96. Seymonr's caſe, revived by 
Holt in the caſe of ). And the ſame 
law of a bargain' and ſale; for that, when it 
came over from equity to be a conveyance at 


L 120 ] law, paſſed only a right, as a releaſe to diſſeiſor 


ſee n. (1) to Co. Litt. 331. a.] 


would have done before. But a releaſe. with 
warranty worksa diſcontinuance ; for at common 


law, the warranty was a voluntary covenant of 
the force of a feudal contract, and repelling the 


warrantor from claiming the land, and obliging 


him to defend it. And though the ſtatute takes 


away the force of ſuch covenants, that they 


A net bar the ie, yet the Ihe mult claim 
in the method the ſtatute preſcribes, vis. by 
action, and therefore it works a diſcontinuance, 


ſince the iſſue in ſuch caſe cannot nen 
but by action only. 


$8. 602, 3 . But the warranty muſt deſcend on the per- 
Le 455. ſon's claiming the land; for if he be not heir, 


he is not bound to defend the lands, after the 
manner of a feudal lord; and therefore he is 


7 not repelled from Aae them. 


$eQ. 606, 7, 8, 
9, 10, 11, 12. 


Are all ſeveral inſtances of conveyances, 
which paſs the right, and work no diſconti- | 


nuuance (9). 


* TY = — 


5 [Of Machell.v. Clarke, 1 Lord Komnd Sh, wad 8. and 
* 


WF [See N, W 2 WEE 
If 


of DISCONTINUANCE. 
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H tenant in tail grant © all bis gate (u) in . 612 


fee, and gives livery thereon, this works no 
diſcontinuance, becauſe he has an eſtate for the 
purpoſe of alienation but for term of his life. 


Sef. 614, 15, 16, 17, 18. are farther inſtances 


of conveyances that paſs a right from tenant in [ 1211 


tail, and therefore work no diſeontinuance. 


If tenant in tail makes a leaſe for life (), 52: 6%, 20, 


21, 22, 23, 27 


this works a diſcontinuance during the eſtate for 


life, becauſe he parts with the freehold out of 
him, and gains a new reverſion to the tenant in 


tail. Now if he grants this new reverſion in 


fee, and tenant for life attorns, and tenant. in 
tail, dies during the life of tenant for life, and 
then tenant for life dies, the iſſue in tail may 
enter, becauſe this the diſcontinuance is at an 
end, by the death of tenant for life; and the 


; grant of the reverſion being ſecret, muſt be in- 
_ tended to paſs no more than it lawfully might 


' paſs, unleſs it were executed by entry into the 


— 


| F hs) [See v. XLVI. a ww) 1855 N. xL vn. 


poſſeſſion; for ſince it operates only as a grant, 
it muſt be only intended to paſs the reverſion 
during the life of tenant in tail, which he had a 
lawful power to grant, and not eftabliſh a right 
of propriety diſtinct from the right of poſſeſ- 


ſion. But if a man had thus granted the re- 


verſion, and tenant for life had died, and then 
the grantee bad entered by force of the grant, 


and they *, 


© * we 


TO 


ap 


of n Gt; 


eta for the grantee' s entry walks 
à a''ſecond notoriety, which plainly manifeſts a 
| —ͤ— of the entire fee-ſimple. But it 
may be aſked, why ſuch grant operates by the 
ſubſequent entry, to paſs more than it lawfully 
may paſs; for if the grant and attornment only 
operate to paſs'a rightful eſtate, why doth the 
- ſubſequent entry, in purſuance of ſuch grant, 
make it paſs a wrongful one? The anſwer is 
plain; the grant and attornment of tenant for 
life paſs the new reverſion depending upon 
that eſtate for life. But ſince grants in their 
own nature are ſecret, and therefore paſs no 
more than they lawfully may paſs, it follows 
that this grant and attornment alone cannot 
paſs the reverſion, ſo as to diſinherit the tenant 
in tail: but if it be executed by entry, then it 
will; for the entry is a notoriety, that the 
grantor Intended to perpetuate the diſcontinu- 
ance, and to continue a right of poſſeſſion diſ- 
tinct from the propriety, and muſt be equal to 
a ſecond feoffment, which he might make when 
tenant for life dies, during his life; but if he 
"had died before tenant for life, he had not been 
capable of ſuch feoffment, and conſequently of 
no diſcontinuance that is tantamount ; for the 
grant and attornnient of tenant for life ſhew an 
endeavour to paſs the new reverſion, and the 
entry in purſuance thereof muſt be to all man- 
ner of purpoſes tantamount to a new feoffment, 


and: therefore continues the right of poſſeſſion 
diſtind 


Pe” 


. 


2 - 
o \ * 
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diſtinct from the propriety, and is by the law 
conſtrued not to operate as a grant merely, but 
taking the acts moſt ſtrongly againſt the parties, 
it 1s interpreted to operate as a feoffment. , 
If tenant in tail infeoffs him in the immedi- 8. 625, 6- 
ate reverſion or remainder, this operates as a 
' ſurrender, and therefore paſſes no more than it 
lawfully may paſs, and conſequently works no 
diſcontinuance; but if the feoffment were to 
the more remote reverſioner, or to the immedi- 
ate reverſioner with any other, it is a diſcon- 
tinuance, becauſe it cannot be interpreted to 
operate as a ſurrender (x). | 
Are all inſtances (y) in grants that work no Sh 3,9 
diſcontinuance, cau/a qua ſupra, ſe#. 633, 4, 5. 
If an infant huſband aliens the wife's lands, this 
works no diſcontinuance, but the wife after the 
death of her huſband may enter; for the infant 
had no diſpoſing power, and therefore could not 
part with the right of poſſeſſion,” but ſo as he 
might lawfully aſſume it whenever it appeared 
to be for his benefit; and if the right of poſſeſ- 
ſion was never parted with, after the death of 
the huſband it is in the wife, and ſhe may enter 


8 


6 


(x) [See N. xl VII. 
(y) [Sections 627 and 628, are where an abbat * A 
reverſion, or other thing which lies not in livery : ſe, 
629, 1s a diſcontinuance: ſections eee. and 631, are with 
livery: and ſect. 632, on condition: and, conſequently, | 
the ſections 629, 630, 631, and 632, ſhould not have been 2 
inſerted in the margin. ] | 
L and 


12 of DISCONTINUANCE. 
and defeat ſuch alienation, ſince it was never 
abſolutely P with at t the time of ſuch alie- 
nation. | 

124] My Lord Cole is of opinion in this * 0 

that by ſuch ſurrender to the ſecond huſband the 
diſcontinuance is taken away; for by the ſur- 

render the eſtate for life is drowned; and then 

there is no alienation in being to work a diſcon- 
tinuance; for the ſurrender of the eſtate to the 

fecond hulband' is a giving up the 2 55 and! not 
7 an aſſignment of it over. 

Sea. 637, 8,3. It is to be known that tenant in tail has the 
right of poſſeſſion inheritable, and therefore he 
may diſcontinue the ſame in fee by his feoffment, 
becauſe ſince he has an inberitable poſſeſſion, it 
follows of conſequence, that he may alien it 
without any diſſeiſin to any perſon ; but if he 

only makes a leaſe for life, he executes but part 
of his power: for ſince he had a poſſeſſion in- 
heritable, he from that poſſeſſion has privilege to 
alien in fee without diſſeiſin to any one; and 

therefore after ſuch leaſe for life he rac the 
reverſion in fee, and tenant for life attorns; and 
after tenant for life dies, and the grantee of the 
reverſion enters in the life of tenant in tail, this 
is a diſcontinuance of the fee; for ſince he had 
originally an inheritable poſſeſſion, this is an ex- 
ecution of the farther remaining part of his 
nk and amounts to an enten of the fee 


— a Oe 


. 
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by a ſecond feoffment; for having originally an 


inheritable poſſeſſion, he might diſcontinue the 
ſame in fee; and when he executes but part of 
his power, the reſt remains in him; and there- 
fore, if he has afterwards opportunity in his 
life, he may execute it by a ſecond alienation. 
But if tenant in tail makes a leaſe for life, and 
dies, and the ifſue grants the reverſion, and the 
tenant attorns, and then tenant for life dies, and 


the grantee enters, and the iſſue in tail dies, 


leaving a ſon; this is no diſcontinuance, but that 
the ſon may enter; for the iſſue in tail had no 
inheritable poſſeſſion in him, in as much as the 
right of the intail only deſcended on him, and 
not the poſſeſſion; and therefore he could not 
have any power to alien a right of poſſeſſion 
that was never in him; and conſequently his 
grant, when he never had any original right of 
poſſeſſion, by virtue of ſuch entail, doth not diſ- 
continue the right of poſſeſſion (=), fo as to bar 


the ſon from his entry. So if tenant in tail 


makes a leaſe for life, and then grants over the 
reverſion, and the tenant for life attorns, and then 


the grantee grants over, and the tenant attorns 


to the ſecond grantee, and dies, and the ſecond 
', grantee enters in the life of tenant in tail, and 
then the tenant in tail dies, this is no diſconti- 
nuance to bar the iſſue, but that he may enter; 
+ becauſe, though the tenant in tail had an origi- 
— — — i N * 
3 (2) [See N. L.] 
L 2 nal 
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"nal right to diſcontinue during his life, becauſe 
be had'the right of poſſeſſion in bim; yet the 
firſt grantee had no right of poſſeſſion f in him, 
nor ever was ſeiſed of the land by virtue of the 


| _ entail, or otherwiſe ; ; and ſince he never had the 
right of poſſeſſion in him, he cannot alien the 


_ right of poſſeffivn, ſo as to work a diſconti- 
"nuance. 


Alſo tis $0 be med ö. 
right of poſſeſſion, and is not poſſeſſed by virtue 


of the entail, there he cannot work a diſconti- 


nuance, unleſs by warranty; as if there be grand- 
father, father, and ſon, and the grandfather is 
_  Feiſed in tail, and the father diſeiſes the grand- 


father, and makes a feoffment in fee, and dies, 


this works no diſcontinuance, becauſe the father 


[127] 


was not poſſeſſed of the entail, but of a fee-ſim- 
ple by diſſeiſin, which was ſubject to the entry 
of the tenant in tail, and conſequently the alienee 
id ſubje& to the entry of the iſſue in tail, in as 

much as the father, that made the alienation, 
© had only the naked poſſeſſion by the diſſeiſin, 
and not the right of poſſeſſion by virtue of the 
"entail ; but if the father had enfeofed with war- 
ranty, this had been'a bar, becauſe the heirs in 
that caſe had been bound by contract to defend 


that poſſeſſion, and therefore had been ever after- 
wards repelled from claiming it, if aſſets de- 


" ſcended. But if tenant in tail makes a leaſe for 
life, and dies, and the reverſion deſcends to the 


1576. and the illue grants the reverſion with war- 
| 7 a 
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ranty, and tenant for life attorns and dies, and 

the grantee enters, and the iſſue dies leaving a 

ſon ; this is no diſcontinuance, but the ſon may 

enter; for he is not barred by this warranty ; ;, 

for the iſſue in this caſe only transfers the rever- 

fron, and net the poſſeſion, or _right of poſſeſſion 3 

and therefore the iſſue in this caſe is not repelled 

from claiming the poſſeſſion, which was never 

transferred; to the grantee, and to which the 

warranty was never annexed ; for it were abſurd | 

to conſtrue the warranty to extend to the poſſeſ- 

ſion of that which never was in poſſeſſion, a at the 

time when the contract was made. . 

_ Theſe are ſpoken a. in the ſe. next forego- $e8. 640, 641 

ing. Seck. 643, 4, 5, 6, 7, 8. Vi de in the Com- © 

ment on Sed. 595. 
If tenant in tail be difſeiſed, and he releaſes . d c. 

to the diſſeiſor all his right, this, as is ſaid, puts 

the eſtate-tail in abeyance (a); becauſe having 

paſt away all his right, he cannot have right 

contrary to his own releaſe. If there be tenant 14. Raym. 314. 

for life, remainder in tail, and the tenant in tail [128 

' releaſeth to the tenant for life all his right, this sua 365 

had put the tail in abeyance ; ſo that he could 

not afterwards have maintained an action of 

waſte 3' but if the remainder had been in fee, 

e bee, MPR . 


* 1 1 1 * ha. a 4. ; © i. 


—_——— 


(4) [But the entail is not dt; 2 it oy re- 
mains in abeyance during the liſe of the anceſtot. See ante, 
n ſeQ, 649 
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ak remainder "il continues in the betlant 18 


fee, and he may have an action of waſte. And 


- the reaſon of the difference is this, that when the 
_ - tenant in fee releaſes all his right, he only con- 


: % 


firms the eſtate to tenant for life, during his life; 


and for want of words of inheritance (0) it dane 
no farther intereſt; and therefore he has ftill a 
remainder depending on an eſtate for life, to 

which an action of waſte belongs. But tenant 


in tail cannot, by the releaſe of all his right, paſs 


an eſtate during the life of the releaſee, but only 


[129] 2 


paſſes an eſtate during his own life; and there- 
fore having put all his right out of kim, hecan- 
not bring: an action * to = . Ag 


och REMITTER. 
HE notion of remitter ſands. on the prin- 
ciples we have already laid down; for 


'N * 0 


either there is a naked poſſeſſion diſtinct from 
the right of poſſeſſion and propriety, or. elſe 
there is a right of poſſeſſion diſtinct from the 


right of propriety. Nom where there is a 


naked poſſeſſion diſtinct from the right of poſ- 


ſeſſion ee ; rern — and 


** 1 2 ua 
— "7" 7 T. 1 W — 


67 + ved ante, 72. For the 9 of the remainder 
wan op by hee * 5 A 
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or REMITTER. 
| diſſeiſee, where the entry is congeable (c) ; there 


19 


if the diſſeiſee takes back the Poſſeſſion from the | 


diſſeiſor he i is remitted, For it cannot he other- 
wiſe, that when he has taken back the poſſeſſion, 
he ſhould be ſeated in his old right; for he who 


has really the title, cannot claim from a diſſeiſor 


that has no title at all; and it would be very 


abſurd and unreaſonable, that the diſſeiſee by 


accepting his own poſſeſſion, ſhould transfer 


back any right to the diſſeiſor. But where the 


diſſeiſor transfers it back for "life, or years, by 


deed indented, or by matter of record, there the 


diſſeiſee is not remitted; for if a man by deed 
| indented takes a leaſe his own lands, it ſhall 
bind bim to the rent and covenants ; becauſe a 
man can never be allowed to affirm that his own 


deed is ineffectual, ſince that is the greateſt ſe- 


curity on which men rely in all manner of con- 


[ 139 * 


— 2 


tracting. The ſame law, if it had been by matter 9 


of record; for that is of its own nature uncon- 
trollable 8 which a man cannot be al- 
lowed to controvert. 


1611. 


Where the right of poſſeſſion i is diſtinc from 86d. 693, 4,3. 


me right of propriety (d]; there, if the proprie- 
tary re-obtains the right of poſſeſſion by agree- 


ment, he muſt hold it under ſuch agreement; 


for the other having the right of poſſeſſion, and 


nen it to the proprietary, ſuch n | 


CO Ad. dts. Mt. th. FY — 1 * — — 


* 9 (See NULL) C — LI.} 
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OF REMIT TER. 
tary muſt take the right i in the ſame manner as 
the other has conveyed. For tis his own folly 
and laches, that he would contract about ſuch 
right of poſſeſſion, and not aſſert his propriety 
in a proper action; but when he has contracted 
for ſuch right of pon, and ſuch right of 
Polleſnon is transferred, he muſt keep to the 
terms of the bargain, and he leaves all the right 
in the feoffor he has not eontracted for; there- 
fore if tenant in tail enfeoff his heir of full age, 
and dies, he muſt hold it under the feoffment, 
becauſe tis his own folly that he would take the 
right of poſſeſſion in this manner, when he was 

entitled to the right of propriety after the death 
of his anceſtor. 
But where the proprietary comes to the right 


45 of poſſeſſion, without any fault or folly of his 


own; as where the right of poſſeſſion is caſt 
upon 115 by the law, or he or ſhe comes to the 

right of poſſeſſion by feoffment under age, or 
during coverture, where no folly can be im- 
puted ; there ſuch proprietary is remitted and 


ſeated in his ancient and former right. For the 


eldeſt title being the more ancient, is the leaſt 
ſubject to diſpute; ; and therefore when the pro- 
prietary has in ſuch manner acquired the right 
of poſſeſſion, tis eſteemed, for the repoſe of 
men's inheritances, to be only a reſtitution of the 
old title, and not the acquiring a new one; 
and the rather, becauſe there 1s none againſt 
; | - whom 


OF REMIT TER: 

| whom the action may be brought to regain the 
propriety (e). And when any perſon has thus 
acquired the right of poſſeſſion, if an perſon 
will controvert it in any elder action, tis fit he 
ſhould ſet up an elder title, that the mere right 
may be decided. Thus if the heir of the dif. 
ſeiſor be diſſeiſed by the diſſeiſee, he by ſuch 
wrong and injuſtice cannot regain the right of 
poſſeſſion; for an act of wrong can never gain 


any right; but if ſuch diſſeiſee die ſeiſed (7). 


then the heir has the right of poſſeſſion; and 
having then both the right of poſſeſſion and of 


propriety; he is ſeiſed in his ancient right for the [132] 


_ reaſons above-mentioned. 
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e icofeol} u infont. or Fe covert, 5. en 


that has right of propriety, for life, for years, or 
on condition, they are remitted to their ancient 


right, and all ſuch conditions vaniſn. For to a 


feme covert or infant no folly-or laches can be 
imputed, nor can their acts turn to their preju- 
dice; ſo that when they have acquired the right 
of poſſeſſion, they are reſtored to their ancient 


right of propriety ; and being not capable of 


contracting, the terms and conditions of the 
feoffment do not bind them. But if they were 
of full age, or diſcovert, then they leave all the 


right of poſſeſſion in the feoffor, that is not 


transferred to them by the contract, and muſt 
hold the right in the manner transferred to them. 


— ” WLYI.Y5 e AC 
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For ſince. they have no right of poſſeſſion but 

|  . from their bargain, tis fit that they ſhould hold 

80 according to ſuch their contract; but in the 

: other caſe, 'twas the folly. of ſuch parties to 
5 transfer the right of poſſeſſion to ſuch infants as 

DEL were the Proprietors, to hinder them from their 


2᷑ ions. And this | is the turn of the oP 
= 4 S877 2014: ipal n 0:27, e 
113315 ** oY WARRANTY.” . 


5 . * to Harm is 4. 
e rived from the Sanon word War, as the 
i French word Guarranty is derived from the word 
E 35 Guer, of the ſame fignification ; which plainly 
5 _ imports an undertaking to defend, and properly 
by arms, as in a writ of right they anciently 
dieeended them. For the warranty was an ex- 
8 pPreſs undertaking to do the ſame thing, as the 
3 | - Feudal lords uſed to do to their tenants, and un- 
tra. 4 der the ſame penalties. And ſo; this expreſs 
| contract was to be of the ſame import, and to 
amount to a feudal contract; and for this the 
2 received a recompence (g), and that was 
generally in other lands by way of arhunge, 

vrhich deſcended to their heirs. 
Tlheſe warranties (þ) were introduced — che 
liberties of alienations that happened, according 


F EI" 1 


yum 
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. by . warranties i. . expreſs name. 
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OF WARRANTY. 
| to Spelman, about the time of Hen. 3. when the 
Saxon liberty of alienation was revived; for 
then they uſed to alien to hold of themſelves ; 
and then they annexed a warranty, and thereby 
were called in to dereign the warranty of ſuch 
' feudal lords, in whoſe homage they Wore! and 

did not permit them to alien. 
Alſo ſuch expreſs warranties were uſed to be 

given when the lords aliened their ſeignory (i); 


for whefe the old lord was bound by his old 


feudal contract to warrant, this did not extend 
to an aſſignee, without it had appeared to have 
run in that manner in the old deed, which was 
often worn out and loſt, ſo that the feudal te- 
nure did totally ſubſiſt in preſcription; and 


133 


[134] 


therefore the tenants would not attorn to deftroy 


the warranty on which their homage anceſtrel 
was founded, without a new om Wag og” 
from their new lord. 


After the Stat. of 854 emptoret, they uſed to L. rxym. 36. 


continue this way of conveyance by warranty, 
till they came up to the old tenants that held by 
the anceſtrel ; ſo that warranty became 
frequent in all conveyancing. And they were 


contracts that had all the import and effect of a 


feudal contract, which were anciently made be- 
tween the lord and tenant for their mutual de- 


. For, Act, any N. 2 I rig 


0 1 dee Culliv. lect. xii * 4205 To and poſt. 139 154. 
5 | 


and 
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and his heirs: from; claiming any right in the 
land; and as in the homage anceſtrel the rule 
was: e repellit perguiſitum, ſo the expreſs 
warranty repelled the anceſtor from claiming, 
and not only him, but the heir, though the right 
were not in the anceſtor. And as in homage 
anceſtrel, where the heir received homage, he 
could never ſet up a title to the land itſelf; ſo 


Ny here in the expreſs warranty, the heir was pre- 
ſumed to receive a recompence, and therefore 


was barred if he did not claim during the life of 
his anceſtor; and this was the more reaſonable, 
becauſe ſuch recompences were anciently in 
lands, which did of right deſcend to the heir ; 
and if the anceſtor did alien them, the heir muſt 
claim his own during the life of the. anceſtor ; 
otherwiſe he. could never claim it, in as much 


as this was the whole time of limitation for Nr 


heir to challenge his own in this caſe (4). And 


jf he ſiip'd that time, he was barrgd for ever, i in 


as much as there might be ſecret conveyances to 
alien the recompence for the benefit, of the beir, 


which might turn to the enges ge pur- 


chaſer. 


But though the warranty barred the right of 
entry or right of action in the heir, yet it did 
not bar a title of entry for a condition broken, 


mortmain, forfeiture, eſcheat, or the like. For 


the feudal contract only barred all the right to 


AE 


—— 


© (1) bse x. v3. 
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the lands eker in the lords themſelves, as 


is ſaid in the homage acceſtrel; but it did not 
bar his title of entry for condition broken, for- 
feitures, eſcheats of ſuch tenants, or the like. 

And the expreſs warranty could go no farther 
than the warranty implied in the feudal contract, 


ſince it came in the place of it. If the warranty - 


attaches in the heir that has right, during the 
continuance of the eſtate warranted, he is for 
ever barred to claim it, not only againſt the 
wWarrantee himſelf, his heirs and aſſigns, but 

againſt a diſſeiſor, abator and intrudor, recoveror, 

cefluy que uſe, lord of the villain, lord by eſ- 
cheat, or any other perſon coming- in in the 
Poſt; becauſe the heir is preſumed to have re- 
"ceived a recompence, and therefore cannot have 
the land itſelf, no more than when he has re- 
ceived homage: from an heir that holds by ho- 


f mage anceſtrel, can he claim the land itſelf. 


But if the warrantee's eſtate be recovered by 
elder title, then the heir may recover againſt ſuch 
recoveror, though the warranty were attached 
in ſuch heir; an example of which ſee „et. 741. 
becauſe the recompence deſcended to the heir 
ſtands precarious from the time. that the reco- 
very was had; for the warrantee, if he purſued 
his writ of warrantia chartæ, might recover the 
lands deſcended to the heir, and therefore the 
heir is at liberty to purſue his action againſt the 


recoveror. But if the eſtate of the warrantee 


be defeated by any perſon that comes - in in the 
| 7 | 3. 


Poft,. 
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Poſt, before ſuch warranty attaches in the heir, 
there the heir may enter upon ſuch perſon in the 
Pot; as if the lord by eſcheat, or the lord of 
| the villain enters before the deſcent of the war- 

-ranty, there the heir, may enter on ſuch lords; 
for when the eſtate warranted is taken away, 
before the recompence deſcends on the heir, the 
heir has title, becauſe when the eſtate warranted 
is deſtroyed, the anceſtor is not obliged to con- 
tinue the recompence to deſcend to the heir, but 
he may alien it; therefore it is not neceſſary to 
' be” preſumed, that any recompence deſcends to 
his heir, or conſequently that the heir ſhould be 
| barred in this caſe, no more than a lord is barred 
from entering on a diſſeiſor of his tenant before 
be has accepted the homage from him, which is 
the recompence for the land itſelf. But if the 
fame eſtate continue, to which the warranty was 
annexed, though in other land: ¶ Handi], yet the 
heir is barred; as if a man makes a warranty to 
A. and his heirs, and he aliens to B. and then the 
 warrantor dies, the heir is barred from entering 
on B. becauſe the ſame eſtate continues, though 
in other hands, to which the warranty was firſt | 
annexed ; and therefore it is preſumed in juſtice 
that the warrantor left a'recompence to deſcend 


[ 138 to the heir; for B. may have a warranty, and 


vouch A. who may vouch the warrantor and 
his heirs to recompence. So cgſuy que uſe ſeems 
to continue the eſtate of the feoffees, and the 
warranty transferred by the ſtatute, and there- 


or WARRANTY. 
W a recompence is profuined to deſcend to 


the heir to anſwer it. 
The ſecond operation of the nee was why 


© way of voucher; for, as in the feudal contract 
the tenant vouch the feudal lord to defend his 


poſſeſſion ; fo in the expreſs warranty, the pur- 
_ "chaſer vouched his warrantor, who took the de- 
fence of the eſtate upon him; and as no man 
could vouch the lord but the tenant, ſo no man 


could vouch the warrantor but he that brought 


" himſelf within the words of the contract, be- 
- cauſe there was no contract to defend the poſſeſ- 
ſion to any body elſe. But as the lord, by ac- 
ceptance of homage from the diſſeiſor, was bar- 
red from claiming the lands; ſo the warrantor, 


having received a recompence, was rebutted 


from reclaiming the land itſelf. _ 
The third is by writ warrantia charte, which 


_ alſo could only be brought by the party to ſuch 


contract; for the tenant by homage anceſtrel 
might 0 had his warrantia charte againſt his 

lord, to ſubject the lands of his lord to anſwer 
the feudal contract. And when the aſſiae was 
invented, in which a man could not vouch; and 


when alſo by Weft. 1. c. 40. a man could not 


vouch out of the degrees, unleſs in both caſes 
the party was preſent ; vide Booth-278; then this 
writ came more into uſe; and upon ſuch 


actions, where they could not vouch and have 
| Proceſs ad warrantizandum, they requeſted a 


Plea, and the lame was done in the caſe of ex- 
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preſe 


f * 


OF WARRANTY. 


preſs, warranty. But it is to be noted, that in 
caſe the warrantee is impleaded, he muſt 4 — 


a plea; and when he has fo done, he may 


| bring his warrantia charte, and recover at any 


© timetill execution actually executed. But if be 
be turned out of poſſeſſion, then he can have no 


_ warrantia charte ; for the warranty in the feu- 
dal contract is to the tenant, and in reſemblance | 
thereof, the expreſs warranty is only to the te- 


_ nant of the land. Hale's Fits. 135. (1) 


The words that create a warranty were firſt 


5 anciently the reſervation of homage (m), for the 


reaſons given in homage anceſtrel, as plainly 
appears by the ſtatute of Bigamis (n). Vide 275, 


276 (o). Secondly, the Sn Dedi (p), to hold 
of the donor and his heirs ; for when ſuch te- 


nure was erected by the faid words, it was ſup- 


.. poſed that the ſervices reſerved were a perpetual 
- _recoinpence for ſuch tenure, and therefore ſuch 


warranty was perpetual. Thirdly, Deg}, to hold 


of the lord of the fee, was ſettled by the ſtatute 
of Bigamit, c. 6. to contain a warranty, during 


the life of ſuch donor; becauſe the lord might 
- -avow upon his old tenant that was already in his 


"A —_—_ _— life; and therefore . the 


WY — 


0h tr M B. x35. 8 B. n. (.] 

| (m1) (See ante, 133. N. LIV. ] GtEAL 5e. 6. ] 

(e) [Booth on Real Adiam, 275, 276.) 

(p) [Of the operation of the word dadi, as to warranty, 
foe 4 Ga. $1. 4. Co. Lit, 384. 4. and Butl, n. (1). 2 Bl. 
Comm, 6, 20. p. 300. 


_ tortious 


or WARRANTY. 14 


tortious entries and diſtreſſes of the lord, it was 
neceflary that he ſhould be protected; and it 
was alſo thought then a point of honour that 

no man ſhould ſee his own gifts in validated 
without entering into the defence of them; and 
anciently perhaps being taken into the lord's 

homage created warranty. Fourthly, by the 
word warrantizo (9), which contains as exprefs 
a warranty, as if there had been an homage re- 
ſerved to the warrantor, ect. 733. Warrantles (7) 14. ny 
at common law are of two forts; firft, thoſe ** 
commencing by diſſeiſin or wrong; aud ſe- 
condly, binding warranties. The firſt are where 
the anceftor that makes the warranty is partner 

to the wrong, and ſuch warranties are not oblig- 

ing; becaufe it cannot be preſumed that one 
who is ſo unjuſt as to-do wrong, will be ſo juſt- 
as to leave a recompence to his heir; wherefore _ 
ſuch contracts are wholly rejected as collufive, I 141 1 
and founded on no conſideration. All other 82. 698, 5, 
warranties were binding at common law; for a 
recompence was preſumed to be given, which 
was then either in land, by way of exchange, 
or in money, which was turned into land, and 
| deſcended to de her; and therefore the time of 
limitation for the heir to claim was during the 
life of the anceſtor (/); otherwiſe the ftate of 
the 2s. 0gh which ſubſiſted on the 1 


* * — 
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"of Rea © never be defeated = fuch 
heir that ought. to defend it; and if ſuch war- 
ranties wert net binding, there might have been 
many ſecret conveyances for the benefit of the 
heir to defraud the purchaſer. - And in that 
age, When the building up of families, and eſta- 
bliſhing them in ſeats and tenures was the whole 
buſineſs of the times, they preſumed that no 
man would deſtroy his beir's right for his own 
as 1 2 preſent advantage (9). As to theſe binding 
warranties, there are ſome altered by the ſtatuie: 
The firſt ſtatute is that of Glocgſt. c. 3. which 
ſays, that tenant by the curteſy ſhall not, by his 
deed with warranty, bar the heir of the land 
deſeended to the mother, further than aſſets de- 
| ſcend from ſuch father; for the eſtate being 
created by the law only for life, it was fit to 
1421 prevent ſuch father from graſping the fee. If 
ar 1 ] deſcend; from the father, by the expreſs 
meaning of the act, the purchaſer ſhall retain ſo 
N of the land of the mother. But if lands 
3 deſcend, ſuch, purchaſer muſt phlead 
the warranty, and may have a /cire ſacias for ſo 
much of the ſame land, as aſſets ſhall ent ä 
nch in lieu thereof. * 

The next ſtatute was that of Welm. 2. De 
duni, which took from tenant in tail the power 
of alienation. Ne this firſt formed the diſ- 

tinction between the * warranty and colla- 
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the homage, and conſequently into the warranty 
of the lord of the fee. Secondly, Towards the 
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teral (2); for before that ſtatute all warranties 


were binding to the heirs at law, as well where 


a man had title to the lands, as where he had 
not; for after ſuch warranty and acquieſcence, 


à retompence was 3 to deſcend, — 


of the land itſelf. 
Baut the ſtatute De FR only Natit the alien 
ation of tenant in tail; therefore the lineal 
warranty was within the ſtature, but the collate- 
ral Warranty was left as it was by the common 
law (); but the difficulty is to obſerve how 
the diſtinction aroſe between the lineal and col- 


lateral warranty; and for this we muft go back 


to the tonfiderations already mentioned, touch- 


ing the alienations. Firft, Originally the perſon 
aliening conſulted his lord, and a fine for aliena- 
tion was paid, and the alienee was received into 


latter end of the barons”; wars, tenants began to 
alien to hold of themſelves, to ſave the ſine, and 
then they made expreſs. warranties in ſuch con- 
veyances, to bring the feoffor into the defence of 
the land, who brought in the lord of the fee; 


and this was confirmed by Magna Charta, ſo 
there was nk to anfwer the lord's diſtreſſes; 


— ah * 1 Mh a * PRO * 


— _ * „ *- — 
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4s) [See N. . LVL} ; 
e e os af moms. ahd ret © | 
the barring of eftates-tail, 2 Bl. Comm. &. 7+ P. 116, c. 20. 
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ny 2 
but ſometimes they then aliened to hold of the 


OE WARRANTY. - 


chief lord, and then the lord might have taken 


the feoffor that was in his homage, for his tenant 


during life (x) ;. but afterwards could not avow 
upon his heir that never was in his homage at 


all ; and therefore was obliged to take the alienee 
after the death of the alienor. But, before they 


were taken into ſuch lord's homage and war- 


_  ranty, they uſed. to agree for the fine; and 


therefore in ſuch caſes the warranty by Dedi was 
| during the life of the warrantor. Thirdly, To 


quiet diſſeiſins, that were uſually very frequent 
in thoſe unſettled times, between neighbouring 


| feudaries(and from thence (v called deadly feuds) 


0144] 


it was uſual for ſuch diſſeiſors to purchaſe war- 


ranties (=) from ſome anceſtor of the family ; 3 


and this gave a right to ſuch diſſeiſor; for it 
might be eaſier to compound with the anceſtor, 


than with the party to whom the wrong was 
actually done; and then to quiet men's poſſeſ- 


ſions ſuch warranty bound, if the owner ac-- 
quieſced under his expeQations from ſuch rela- 
tions, . Fourthly, The next ſtep was on. the ſta- 


"tute of Quia  emptores, when they aliened to 


hold of the chief lord, and the lord being then 
compellable to receive ſuch perſons into his ho- 


mage, was not obliged to warranty. Upon the 


firſt three points the law had ſtood at the mak- 
1 the ſtatute De e donic, which was _ a gene- 


3 (s) [See N. LIX.] 0 4 125 (5) fee any $23 8 
ral 
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ral appointment that the will of the donor 
| ſhould be obſerved ; ſo that the tenant in tail 
ſhould not alien to the diſinheritance of the iſſue, 


and of him in reverſion. But it was left to the 
| king's courts to mould ſuch eſtates, and to make 


rules and orders to prevent ſuch alienations, and 


none were more neceſſary than to reſtrain theſe 
warranties. The firſt order or rule that was 


144 


taken in this caſe was, that the warranty of te- | 


nant in tail, or of any perſon in title under the 
tail, ſhould be no bar, unleſs aſſets deſcended (a). 

This was made according to the platform of the 
ſtatute of Glocefter ; for they thought it was 


equal to make the ſame rule as to tenant in tail, 


as they had made in parliament for tenant by 
the curteſy, via. That the warranty ſhould be 
no bar, unleſs the warrantor left an equivalent 
eſtate to deſcend ; but if no aſſets deſcended in 


the caſe of tenant in tail, they might have a 
ſcire fucias for the aſſets, and not for the land in- 


tailed. - But in the caſe of tenant by the curteſy 


the ſerre facias was for the land, on the part of 


the mother, which was the very land aliened, 
and not for the aſſets deſcended ; and the reaſon 


of the difference was, becauſe if the feire facias 


had been for the land intailed, then if the aſſets 
had been aliened, the iſſue in the next deſcent 

might have come again with his formedon, 
1 Inft, 366. and not only tenant in tail himſelf, 


— — 


Lt. a . 


(a) [See ante, 142. ().] 8 
* 3 but 
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barred; from making ſuch warranties 3 for the 
_ eſtate-tail was deſigned by the act to continue 
to all generations; and if they had permitted 
the net heir though he was not in poſſeſſion of 

the tail, to have barred it by his warranty, then 


might the father aud ſon by their warranty have 


barred the tail, and deſtroyed the perpetuity the 


+ Natute deſigned. - The ſecond order was, that 


the collateral warranty was not (5) within the 


ſtatute; for the ſtatute only appointed that the 


will of the donor ſhould be obſerved, that the 


1 146] tenant! in tail ſhould not alien to diſinherit his 


iſſue, which they extended to all lineals, for the 


10 * reaſon aforeſaid; for otherwiſe the will of the 


donor could e obſerved. But they could 2 


not in any manner of reaſon extend it to colla- 
3 that were not to take by the gift, and 
therefore could not be forbidden to bar by their 
warranty. Again, it would be very hard to ap- 
peaſe the feuds. and diſſeiſins touching eſtates- 


mil, it the anceſtor could not bar it by collate- 


ral warranty, which of old commonly ended 


ſuch contentions. Nor could there be any ex- 


changes by any anceſtors of the family, in order 


, to better the eſtates of the iſſue, if fuch collate- 


ral warranty were not a bar. And they did not 


| e Eee oe he aſſets; for 


2 
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affets were preſumed, -as it was. before, if the 
. whole matter was tranſacted duriug the life of 
tenant in tail; and he did not enter to diſanaul 
it; therefore according to the text, /c&f, 708. is 
the tenant in tail diſcontinue the tail, and die, 
leaving three ſons, and the middle ſon releaſes 
with warranty (e) to the diſcontinuee, this is a . * © | 
collateral warranty to the eldeſt ſon, and IE 
to the youngeſt, catſa qua ſupra.  » 
If land be given to a man, and the heirs [ 147]. 
male of his body, and for default of ſuch iſſue, 
to the heirs female, and he hath iſlue a ſon and a 
daughter, the ſon may bar the daughter by his 
warranty, ſect. 719. becauſe the ſon is not lineal 
in the tail, quaad the females (d). And the rule 
of the court only extends to lineals barring their 
ſubſequent heirs; and they made no rule in re- 
lation to collaterals, but they were left as they . 
were at common law; for they thought that the 
alienations were ſufficiently prevented, if all 
perſons that came in of the ſame tail were pro- 
hibited from barring their iſſues, or joining in 
any warranty to defeat ſuch tail; but as to tlioſe 
that were not ſeiſed by force of that intail, 
there was no reaſon to nullify their warranties 
to maintain the will of the donor, ſince they 
had no intereſt in ſuch gifts, and therefore wers 
not obliged by the words thereof to maintain 
it; and therefore the ſon, that had no intereſt 


- — 
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(c)-[See N. Lxl.) (4), [See N. LXIL.] 
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| In the umi quoad the females, might bar i it by 

| 15 his warranty. . 
do in the homage anceſſrel the lord was 
EY obliged to defend his tenant, and find him a 
champion, if he were impleaded; for if it had 
not deen ſo ordained, all thoſe tenures would 
[148] have been precarious, becauſe the tenant having 
* v0 feudaries. could not himſelf have defended 
it. So in the expreſs warranty, in reſpect of 
the recompence given, the warrantor and his 
heirs are obliged to defend the land, and to 
find a champion where the trial was by battail. 
It is alſo to be noted, that if an infant be 


to ſueh diſſeiſor with warranty, aud dies during 
the nonage of the infant, this is no bar; but if 
ſuch anceſtor releaſes during the nonage, and 
_*,, after the infant comes of full age, and then ſuch 
warranty deſcends, then is the infant barred; 
becauſe where the infant has the-right of pag. 
ſeſſion, no laches can be imputed to him, nor is 
he a competent judge of what is a ſufficient re- 
compence; and therefore his acquieſcence can- 
- - Nat be conſtrued to his prejudice; and therefore 
be ought not to be barred, if he doth not enter 
during his minority (e). But if only a right of 
action deſcend to the infant, then he is barred 
by the - collateral warranty of his anceſtor, 
tough it deſcends during his infancy, becauſe 


. 
— — — — A. 


% 


00 [$6 N. LxIII.) | 
then 


diſſeiſed, and the anceſtor of the infant releaſes 


OF WARRANTY: © 


then the infant has only a right of propriety 
and ſuch rights are recovered in real droitural ' 


actions, where battail is joined, and then the [ 1491 


parol muſt demur till the infant comes of full 
age, becauſe the infant cannot fight himſelf, as 
the method was anciently among thoſe barba- 
rous nations. Nor can he appoint a champion 
during his nonage; and when be comes of full 
| age, he muſt be barred, becauſe he ought to 
defend the lands to the tenant, and to procure | 
him a champion; and therefore to ſuch rights 
of propriety the warranty is a bar, though it 
deſcend during his infancy. Sec, 726. Co. 
Li. 380. If an anceſtor deviſe lands deviſe- 
able with warranty, as in /e. 734. ſuch war- 
ranty doth not bind, becauſe the eſtate begins 
after the death of the anceſtor, and conſequently, 
there can be. no laches in the heir, ſince the 


warranty. did not commence till after the de- 


ceaſe- of the anceſtor; and therefore there is 
nothing to be desu from ſuch acquieſcence. 

Secondly, There can be no recompence given 
by the anceſtor, ſince the eſtate begins after his 
deceaſe. Thirdly, There are no Parties to ſuch 
contract; for the anceſtor is not in being at the 
time . ſuch contract has force, and the heir 


is not party thereunto (). But if a man war- 
rants the land in fee, and takes back an eſtate 
for life, as in /e#. 744. this doth not deſtroy 
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the warranty, betauſe here a recompence is 
preſumed to be. given for the whole fee; and 
there was laches in the heir for not claiming it 
during the life of the anceftor, and there was a 
Party to ſuch warranty, at the time the contract 
bad its being, The Warranty, like all other 
contracts, may be releaſed and diſcharged; and 
the warrantor be attainted, ſo that he can 
have no heirs, no man can be barred by force 
of ſuch warranty; becauſe in theſe caſes there 
ean be no recompence preſumed to deſcend i 
the heir: Vide ſe. 785 6, 74 6. 


* 2 ** wa | CE 41” 171 1 «\ ITS * 
. * . Ix SE y 
SHY 0 . * WY 22 1071 Man as A | wa 
"IC HOMAGE ANCESTREL., 
70 70 


* 


nr old Waden ar webs belt explained 
our Engli/h law, tell us, that there is a 
— bond betweem lord and tenant (g). 


Tann and talis connexio inter Dominum & te- 
nentem quod tantum dibet Dominus tenenti, 


quantum tenens Domino, præter ſolam reveron- 
iam. 80 that as the tenant was bound to 


defend the lord, ſo alſo the lord in his turn 


was bound to defend bis tenant. And ancient- 
ly, when their way of trial was by battail, ſuch 


à connexion was abſolutely neceſſary; becauſe 


if the lord was impleaded, it was neceſſary he 
ſhould: have 1 in the trial by batrail, to 
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OF HOMAGE ANCESTREL. 
make out his right; and therefore: the tenants 


151 


were the lord's champions, who were obliged to 


be freemen for the ancient form was, that 
they ſhould defend per corpus liberi hominit. 
Now when the tenant was impleaded, who did 
not thus retain champions, he uſed to vouch his 
lord to defend him by his other freemen. Now 


this warranty, in the ancient tenures, had three 


effects. Firſt, To rebut the lord and his heirs from 


claiming any right to the land; for the homage 


in thoſe times was thought an equivalent to the 
land itſelf ; becauſe the lord had ſuch an addi» 
tion of ſtrength and honour from the ſervice f 
his tenant, that it was more to their reputation 
and defence, than the having the: poſſeſſion. it» 


ſelf; and therefore the ancient maxim was q 


bomagium repellit perquiſitum. So, that if the 
elder brother had enfeoffed the ſecond, reſerving 
homage, and had received homage, and then 


[152] 


the ſecond brother had. died without iſſue, it 


ſhould have deſcerided to the youngeſt ;'for nemo 
poteft eſſe tenens & Dominus (5), & bomagium 
_ repellit perquifitum. And the law ſeemed to in- 
eline that the lords, upon no pretence of right, 
might enter upon their tenants, and uſe the 


great power they then had to their oppreſſion. 


diſſeiſor, he could not afterwards enter for an 
eſcheat though the diſſeiſee died without heirs. 
But if a diſſeiſor comes in above ſuch tenancy, 
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80, that if the lord had accepted rent from the 
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and without fuch 'acknowledgment to the lord; | 


then it ſeems the lord, if he hath right, may 


[ 153] 


enter, and is not repelled by his own homage 


from afferting ſuch right; but though the lord's 


accepting homage from the diſſeiſor barred him 
from any right to the land, yet it did not bar 
his title-of entry for a condition broken or for- 
feiture, or on the eſcheat of ſuch diffeifor ; for 


be took it under the ſame feudal conditions as 


the diſſeiſee had it, of which ſee more in title 


| Warranty (i), and title Releaſes (+), that enure 


by way of extinguiſhment. Secondly,” As the 
feudal contract repelled the lord from claiming ; 
fo in cafe any ſtranger: claimed, the lord was 
vouched ; and if he did not defend the tenant, 
he recovered in recompence againſt him; and 


this was, that the tenant in the lord's 8 


might have a quiet poſſeſſion, and the lord 


might not abet any third perſon to overthrow 
his title, and therefore the champions of the 
manor were brought in to defend the title of 
the tenant in queſtion. Thirdly, By writ of 
warrantia chartæ, and this the tenant by 


_ - . -homage anceſtrel had, as well as the perſon that 
had an expreſs warrantry. Fila. Nat. Brev. 


134. for the feudal charter was the foundation 
of ſuch writ, and therefore the writ runs ande 
chartam habet at this day; and upon ſuch writ 
he may give the homage anceſtrel in evidence ; 
for the preſcription ſupplies the place of a char- 


() [See ante, 135. (0) [See.ante, 63] | 
* | 5 | 4 er 


OF HOMAGE ANCESTREL. 
ter loſt and worn out by age. And note, that 


in theſe actions of warrantia charte, and by 


voucher, he ſhall recover in recompence any 
land that the lord had; but otherwiſe it is [of] an 
expreſs warranty ; for there he ſhall only re- 


cover the land deſcended ; and the reaſon of the 


difference is, becauſe when the old feudal con- 
tracts grew to be immemorial, they could not 
. diſtinguiſh which lands deſcended from the an- 


ceſtor that made the grant; and therefore all 


lands were liable to ſuch feudal contract, leſt the 
tenant ſhould be ouſted of his defence. This 
ſort of tenure has been totally deſtroyed (7) by 


the free liberty of alienation; for before the _ 


ſtatute of Quia emptores, the lord uſed to licenſe 
an alienation, and they then ſeemed to ſucceed 


into the fame homage, and to have had the 


ſame defence from the lord; but when the 


ſtatute of 
- free power of alienation, the tenant uſed to 


alien with expreſs warranty, and ſo they uſed 


to dereign the lord's warranty; and when the 
lord aliened, they uſed to have an expreſs war- 
ranty from their new lord (u); otherwiſe they 
would not attorn; and if they did, it was re- 
puted their own folly. My 


8 
5 OY 
ä * — * — — — 
- 


<Q) [See Co. Lit. 108 n. x (1) to 67. b. n. (1) to 105. 4. 


2 Inft. 11. Sullivan, Lect. xii. c, Intery. tit. Ho-. 


mage Anceftrel.} 
(=) [Of Nu Empt. Ter, 18 Ed. L. f. 1. e. 1] 


5 [See ante, 134. (i)! 


. 
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(m) came that gave tenants a 
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2 = Þ 


70 8 _— ”y . . : 2. 
YEE , e a 


g @) „Faces, A copyholder las but an eſis: at 
„will, yet it is in this different from other 
eſſates at will; that it doth not determine upon 
* copyholder' s death, but Wa to his heir, 


* = FC Said __ 1 * 4 
oy, _— PP? yy r — wat * oy 


( Tante erase are bet copybolders ; and have 
b Sher evidence but by copy of court roll. But they are 
fo called, becauſe when they ſurrender, they deliver a little 
rod into the ſteward's. hand, who ſhall deliver the ſame rod 
to him that takes the land in the name of ſeiſin. It may be 


450 other thing as well as a rod, according t to the Ns 


9 9 
Copytenants, copybolders, or tenants per cope thats 
| temps Fur” appelles tenants en villenage—et ceo. appiert per les 


'  aunciennes fenures, Se. F. N. B. 12. C. Bro. tit. Ville- 


nage 63. | 
Tenants at will, by copy of coin roll, being i in trutn 
2 at the beginning, but having obtained freedom of 
their perſons, and gained a cuſtom by. uſe of occupying 
_ their lands, they are now. called copyholders, and are ſo 
privileged- that the lord cannot put them out, and all 
D cuſtom. Ba Uſe f win Law,, 43. _ N. 
1 
(5 Tus coppbelder may Juſtify anainf his daes 
cannot a tenant at will; and he amen his 
lord in ag aQtion of treſpaſs 1 Lev. 4. rag 455 
* if 


- 
1 d 


- 


or cusroMART, Kc. +. 26 
if it be any eſtate of inheritance. : The Nabe 

of- this ſeems to be, becauſe upon copyhold 
eſtates villain tenures were uſually reſerved, and 
theſe eſtates were given to villains (c); there- E 
fore no other eſtates could be granted to them F. X. B. 1. c. 
but at will; for otherwiſe they had been en- 5 
franchiſed, as it ſeems. But to prevent the fre- 
quent ending of theſe eſtates, they granted 
them in fee, but yet at the will of the lord; 

and according to my lord Coke, notwithſtanding 
ſuch grant, they were entirely at the will of the 
lord, who oufted them when he pleaſed, with- | 
out any reaſon (4); ; which being a very great 9 
inconvenience, it ſeems it was altered by 'fome 
_ poſitive law (e) (though that does not appear} 
which preſerved their eſtates to them, doing 
their ſervices, but yet left them as it * | 

Thom. to have eſtates only at (J) will (g). 
A copyholder cannot transfer his eſtate ba [1 771 
by ſurrender (5); the reaſon” is (i), becauſe he 
has only an eſtate OE will {#), which is deter= _ 


.* 


A. tes 
93 


(e) [See N. LXVILI (4) (See Co. c. © 8. 9. 
(e) [See poſt. 161. It ſeems rather to have been hy littiis 
and little, as Lord Cote ſays. Copyh. ſ. 32. Traci, 56,7. 
(Ff) [See N. LEVIN). 
(e) Copyhold lands are parcel of the manor itſelf, and 
322 1 Ld. Raym 44. 5 | 

() [See N. LXIX.] 

(i) And another reaſon of a ſurrender is, that the lord 
ſhould not be a ſtranger to his tenant, | 

+ (4) Ia ſurrender be defective, a court of equity will 
relieve. Mich. 10 Ges. 1725. Ch. Rep. 75. Deyn, 
254. {TIO 69. {See N. LXX.] 

mined 
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mined when he takes upon him to: grint Ie 


"if over (1); for that is à plain declaration of. his 


intent (mn), that he deſigns-to hold the land no 
longer; ſo that he muſt ſurrender to the lord, 
and then he may grant another eſtate at will, 


Mich now the lord is compellable to do to him 


to whole uſe the ſurrender is made (n). Becauſe 


the copyholder now has that ſettled intereſt and 


eſtate in the land, that his heirs ſhall inherit the 
land, whether the lord be willing or not; and 
ſo a copyholder hath power over his eſtate, and 


E 310... not the lord; therefore 21 Ed. 4. Brian ſaid, 


that if the lord enter upon his copyholder, he | 
might have treſpaſs (o). So far is it now from 
being a determination of copyholder's eſtate. 

A copyholder in fee may ſurrender, reſetving 
rent, with a condition of re-entry for non- 
payment, and he may re- enter for non-pay- 

ment; for having a fee-ſimple according to the 
ceuſtom of the manor, he may reſerve what pro- 
fits he na -out of it, by the ſame reaſon as 


lh. 1 nd. = — of * —_—— 


pf) Th ot not cdmpellable to make a ſurrender. 
| 1088, Lord Grey's caſe. | [5ee N. LX XL] | 
[n) In what caſes copyhold eſtates may be transferred 
without ſurrender. Hetley 150. Winch. 3. 

Copyhold eſtates are within all the ſtatutes of Bankrupt. 
Cre. Car. 550. 569, 1 Keb. 24. [See the preceding Nets 
LXXI.} 

() {See N. LXXIL) 

(e) [ See Co. Litt. 60. 3. Bro. Ten. e. pl. 13. and 
vide pl. 10. Co. Copyb. ſ. 9. and 98 The 
dur author ſays that if the lord forceably enter on his copy · 
holder, it Gems be may be d for it. | 1 

NR 96: ce 


COPYHOLD TEN URES— 138 


de may diſpoſe of it as he pleaſes. And ſince 

by cuſtom an eſtate at will is deſcendable, the 

deſcent is ordered and governed by the rules of 

the common law (2). For thoſe reaſons that er bs. 24. 
govern the deſcents at common law, are drawn 7 oy 
from the nature of deſcent and diſpofition, of | 
eſtates after the owner's death; and are grounded 

upon thoſe reaſons that ſees to warrant ſuch a a 
diſpoſition of the eftate, and are not taken from 

the nature of the land or thing that is diſpoſed 

of, ard therefore may as well, and with as good 
reaſon, be applied to the diſpoſition of copy hold 

as freehold eſtates; ſince it is not the nature of 

the thing diſpoſed of, that is to rule or govern 

either in one cafe or in the other. And there- 

fore, where a copyholder by licence (q) made a 

leaſe for years, and the leſſee entered, and the 

leſſor died, having iſſue a ſon and a daughter by 4,05:.23 3 


The like cafe ol 
one venter, and a ſon by another, then the pu. 
eldeſt ſon dies: adjudged, that the daughter of Cr. cw. 417. 
the whole blood ſhall inherit; becauſe the-poſ-, [ 159 ] 
| ſeſſion of the leflee for years was the poſſeſſion 


of the elder brother, who may have poſſeſſion 4 Rep. 31. | 


—ü—U— = — 
— 


—_— —— 


(9 [See N. LXXIII.] | 

(7) {It is faid in ſome of the books, that the leaſe ſhould 
be made by ſurrender. 3 Leon. 69. Ca. 106. 4 Leon. 38. 
Ca. 103 and 212. Ca. 334+ Co. Litt. 15. a. n. (2). But ; 
from Moore, 125. Ca. 272. and Co. Copyb. ſ. 41. Trac, _ 
95. „ © Rn 1 Us os 
e | 


N before 5 
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- ads admittance (r); for in that caſe he was 
not admitted; for if it be reaſonable in ſuch 
caſe at common law to keep the inheritance, out 
of the half blood, ſo it is in copyhold eſtates. 
But if the brother de not get poſſeſſion, the 
ſiſter cannot inherit; for then he hath only a 
right to the lands as! e da de of his father, 
which right the. is not capable of having, be- 
cauſe ſhe is not repreſentative of the father. 
But when he has gotten poſſeſſion; he hath 
then an eſtate in the- lands deſcendable to him 
and bis heirs, and the ſiſter is his heir; and 
though he has the lands as repreſentative of his 
father, yet he hath them to him and his on 
repreſentatives. But when he never got poſſeſ- 
ſion, he never executed the power he had of 
taking the lands to him and his repreſentative; 
ſo that this power devolves upon the younger 
ſon as repreſentative of his father; for the law 
gives the eſtate to him and his repreſentative, 


who is repreſentative of the dead perſon. Now 
when he that is repreſentative to the dead per- 
- ſon, doth. not get actual poſſeſſion, and ſo veſt 
the eſtate in him and his heirs, he hath no 


power over the lands, and therefore can make 


{ 160 ] no leaſe or diſpoſition of them by feoffment; 


becauſe though he hath a right to be abſolute 
owner of the lands, yet. is he not actually ſo till 
enn becauſe a then in fact he hath no Ply 


— 


— — — 


(r) * * c. 1. f. 2. p- 51, 2.1 
ſeſſion; 
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ſeſſion; and therefore there is no reaſon by a 
fiction of law to create him a poſſeſſion. And 
ſo he never baving had the lands to him and bis 
repreſentative, he muſt take that is repreſenta- 
tive to the dead perſon, which is the younger 
brother; and this alſo may be a reaſon why he 
chat claims by deſcent, muſt make himſelf heir 
to him that was laſt actually ſeiſed of the free- 
hold. But though copyhold land be governed 
by the rules of the common law, concerning 
deſcents, yet it partakes not of the nature of 
freehold land in other reſpects (o). For it is 
not aſſets in the heirs hands, neither ſhall a wo- 
man be endowed, or huſband tenant per curte ef, 


1068 


unleſs by ſpecial cuſtom; (7) neither ſhall a 3 


deſcent toll an entry. The reaſon ſeems to de, 
becauſe the eſtates of copyholders were at firſt 
f only eſtates at will, and at the abſolute diſpoſi- 


tion of the lord; bn there hath not ſince been [ 161 * 


any proviſion made for thoſe particular caſes. 


For my lord Cole ſays, that copyholders have 4c. x. = | 


only a fee-ſimple ſecundum quid; that though 


they are tenants at will, yet their eftates ſhall - 


deſcend to their heirs, and not be determined 


by their death; and not be ſubject to the will of 


—— INS — + —— —— 
n _ — 7 


(s) Norare they within the flatute of Iiir the 4. 
c, 18. which gives elegits. Savil's Rep. p. Haden 


caſe. [See pot. 185.] 


(t) Nor are they n by outlawry. Lit. Rep. 234. 


[See pe. 242. 
N 2 | the 


p $2 \ 
on - 
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the lord, as other eſtates at will are (which it 


ſeems was introduced in favour of them by 
ſome poſitive. law (a), though no footſteps 
of it appear now); but not /impliciter to have 
all the collateral qualities of eſtates in fee- 


- imple at common law, in which reſpects 


that, poſitive law ſeems to have left them at large. 
as before. 


My lord Coke | fays i in his Copybolder, that if 


| che leaſe for years determine, and the elder 


brother die before entry; that the younger 
brother ſhall' inherit; for when he has once 
got poſſeſſion, which he had by the poſſeſſion 
of his leſſee for years, then it ſeems he has 


HD; made the eſtate deſcendable to him and his | 
I heirs. But. perhaps i it will be ſaid, that the poſ- 


1155 ] 


ſeſſion of the leſſee for: years is only the poſ- 


| ſeſſion. in law of the brother, and not in fact, 
becauſe he can get no poſſeſſion; and it would 


be inconvenient to carry the eſtate to another 
family, if the elder brother die before entry ; 
but when this eſtate for years is ended, then 
ſince he may get a poſſeſſion by entry, it is ac- 


- . quired by law. But then on the other hand, if 


by the poſſeſſion of the leſſee for years, he had 
an eſtate deſcendable to him and his heirs, how 


comes this eſtate to be deveſted by the expira- 
tion of the leaſe: for years? It is urged: on the 


other hand, that JOS was but Ts and 


—_—_ 


— 


(a) 1 ante, 5 01 
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is now gone (10); but yet if che brother were Dyer 291. 
once in poſſeſſion, and then were diſſeiſed, it INE 
ſeems the ſiſter ſhould inherit, though the pol \ 
ſeſſion of the elder brother were gone. But the 
poſſeſſion of the leſſee was the brother's poſ- 
ſeſſion only by ſuppoſition of law, to help him 
out where he could get no poſſeſſion ; and there- 
fore when that eſtate for years is gone, the law 
removes the affiſtance it gave before, becauſe 
now he may get poſſeſſion, and ſo ſets the mat. 
ter between the brothers as it would if there 
had been no leaſe for years. my uære 1 
Boc (x). | 
) The heir dn Waden (2) may en- 4 Co. 22.4. 24. 
ter and take the profits ; for perhaps there may [16311 
not be a court holden in a great while after 
wards, Such heir may ſurrender to the uſe of 
another before admittance (a), but not to preju- 
dice the lord of his fine. Qyære, Whether the tes 174. 
lord in ſuch caſe muſt admit before the heir has 
paid his fine, and if he do, what remedy there 
1s _ the fine (9): | | 


—— 3 


() . v. Greaves. Sed quere 
4 Leo. Caſe 226. 1 Ventris 260. 1 Mad. 102. 120. 

(x) [See N. LXXIV. I O) Moor 596. 2 Cr. 105. 

(z) [See ante, 159, So he may bring treſpaſs or eject- 

ment, make leaſes, &c. before admiſſion. See Com. Dig. 

Cepyb. (D. 2.) Vie, Copyb. (D. b.) Mail. on Deſe. WP 
ſ. 2. p. 51. and notes. Co, Copyh. ſ. 41.] 

(a) [See N. EXXV.] (6) _ N. LXXVI.] 


1 3 The 


163 
400. 22, 23. 
3 C0. 7. 
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The admittance of tenant for life is the ad- 
Mod. Rep. 120. * 


mittance of him in remainder (c), becauſe. they 


make but one eſtate ; but the lord ſhall have a 


fine for the remainder-man' s intereſt, but the re- 


mainder- man need not pay it till after the death 


of tenant for life, for then he becomes tenant to 


the lord (JJ. Micb. 8 W. 3. in B. R. per Holl. 


The admittance of tenant for life is the admit- 


tance. of him in remainder (c), ſo as to veſt the 
eſtate, but not to prejudice the lord of his fine (4); 
for after the death of tenant for life, he in re- 
mainder ſhall be admitted again. Ruere. 7 
Iis enacted by the 31 H. 8. c. 13. That if 
any abbot, Cc. ſhall make any leaſe of lands, &c. 


in the which any eſtate for life then was in 


being, then every ſuch leaſe to be void. A'co- 
pyhold was let for life by copy, and then the re- 


ligious houſe granted a leaſe of it to another for 
ninety years; and it came to be a queſtion, Whe- 


ther this was a void leaſe ? And the doubt was, 


Whether a copyhold eſtate for life were within 


_ the words of the act, in which (any eſtate or in- 
- tereſt for life, c.); and it was reſolved, that the 
- leaſe was void, and n the gs ji _ an 


La 


00 [See Vati. on Dub: Cc. I. ſ. 1. p. 21. n. (w); 62. 
p. 50. n. and poff. 19949. 
So the remainder- man or his heir may ſurrender, on the 


Ts admittance of the particular tenant, though they never werg 


admitted expreſsly themſelves. Cro. Jac. 36. pl. 10. Cro, 
Eliz. 504, 662. 4 Leon. g. pl. 38. and 111. Pl. 126] 
(9. {See N. LXXVIL) 
eſtate 
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eſtate or intereſt for life. And in the handling 
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this caſe, ſome general rules were laid down for 1 


the expoſition of ſtatutes, where they ſhould 
extend to copyhold eſtates, and where not (e). 
When a ſtatute alters any intereſt, tenure, cuſtom, 
ſervice of the manor, or doth any thing in pre- 
judice, either to the lord or tenant, there the ge- 
neral words of an act of parliament will not ex- 
tend to copyholds ; but when an act is generally 


made for the good of the common weal, and no 


a * 
ro. Car. 42, 3. 


Stra. 253, 25 


prejudice accrues to the lord, &c. there copy- 


holders are often bound. And this reaſon, as it 
ſeems, was the ground the judges went upon in 


the reſolution before; for there was an act of su. . | 


| parliament made for the king's advantage, to 
prevent the alienation of thoſe lands that were 


— 


to come into the hands of the king; and it was 


no prejudice to the lord to hinder granting 
future eſtates, ſo long as it permitted the grant 
ing preſeng, intereſts (/). And in this caſe was 
ſomething touched concerning. the great con- 

troverſy of entailing copyhold lands (g). - And 
*twas held per tot. curiam, that generally copyhold 


* 4 * tl 
— — -—_— — . 


(e) [See N. LXVIIL.] 

Y About the latter end of the reign of queen Eli 2545. 
the queſtion was debated, Whether copyhold lands could be 
entailed ? Vid: Cr. Eliz. 308, 907. Mor 753. Gadbolt 358, 


367. Cr. Car. 131, 41. 2 Noll. Rep. 383. Vn. Jones 


360. 


a copyhold is entailed, it muſt be by a ſpecial cuſtom ſo to 


do. Moor 188. 637. 1 Lev. 136. Roymend 164. . 
(e) [See N. LXRTx.] 


N 4 lands 
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And in Hill and Mar ſ's caſe it was adjudged, that where 
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EN lands could not be entailed; becauſe if the ſta- 


tute of Weſtm. 2. brings in a new eſtate, as an 
eſtate· tail is, then it muſt introduce a new te- 
nure, vis. the donee to hold of the donor, 


which comes within the rule before of a gene- 
ral act, not binding copyholders in ſuch a caſe. 
Another reaſon was, becauſe the words of the 


ſtatute de donis are guod voluntas donatoris, &c. 


ſo that what may be entailed within that act of 


parliament, muſt be given by charter in tail; 
and copyholds are not given by charter in tail, 

but by ſurrender and admittance. That a ſur- 
render and admittance is no alienation by deed, 
ſee Litt, ſect. 74. For tis there ſaid, an aliena- 
tion by deed is a forfeiture. Again, that copy 
holds cannot be entailed, was alſo reſolved, in 
the caſe of Rotden againſt Maler. In both 
theſe caſes twas objected againſt entailing copy- 
hold lands, that it would introduce a perpetuity, . 
becauſe no fine or recovery could be ſuffered of 
them; and ſo the owner cannot diſpoſe of 
them. Thus far then went the reſolution of the 


courts in both caſes; that copyholds are not 
: generally within the ſtatute De donis, But then 
when *twas objected by ſome, that where there 


hath been a cuſtom for entailing copyhold 
| eſtates, there the ſtatute De donts co-operating 
with the cuſtom, ſhould extend to it. But the 
lord chief baron anſwered that twas all one, 


and that no cuſtom could make the ſtatute ex- 


tend to copyholds; becauſe all the eftates at 
common law were fe- imple, as Lit. ſays; and 
ft. 


tꝛ!as adjudged, that without a cuſtom copyholds 
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ſo there could be no cuſtom to entail copyhold 
lands before the ſtatute; and ſince there could 
not be; becauſe no eſtate in copyhold is grant- 
able, but what hath been grantable time out of 
mind; and the ſtatute De donis is within the time | 
of man's memory. But this was not the reſolu- cyo. car. 44, 5. 
tion of the court, but only my lord chief baron's 
opinion. In the caſe of Rowden ver. Maſter, a 
copyhold was ſurrendered to the uſe of the 
copyholder's will, who deviſed it to J. in tail, 
remainder to H. in tail, c. F. hath 008 and I 167] 
ſurrenders to the uſe of his wife for life; 
adjudged, that ſince the jury found twas not = 
cuſtom of the manor to have an eſtate- tail in a 
copyhold, that J. had a fee-ſimple conditional 
and that by his having of ifſue, he had performed 
the condition, and the ſurrender to the uſe . 
his wife was good. — + . 
One argument againſt e bens en- nge N 
tailed was, that no fine could be levied, or reco- 
very ſuffered, becauſe a warranty cannot be an- 
nexed to an eſtate at will. There's a caſe cited in 
Podger's caſe, where 'tis ſaid to be adjudged, 
that copyholds are not within the ſtatute De 
donis ; but it doth not ſay, if they be entailed 
by. cuſtom; they are not within the ſtatuteQ. 
There is the caſe of Eriſb ver. Rives; where Cr. H 113. 


can't be entailed by the ſtatute De donis. Theſe 
are all the caſes that I can find againſt entailing 
copyhold lands, none of which go ſo far as to 
 fay, that if there have been an eſtate-tail by cuſs 
| DE Ita tom, 


% 


ſtatute, the queſtion is out of doors, whether a 
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tom, that tis not within the ſtatute De donis, 
but only the :opinion of my lord chief baron, 


which will be but of little weight when we have 
ſeen the precedents againſt this opinion, which I 
ſhall now examine. And firſt, There is Zitle- 


- [ 168 } ns opinion for the entailing of a copyhold ; 


for he ſays, that tenant by copy of court- roll is, 


z if a man be ſeiſed of a manor, within which 

Un g/ manor there is a cuſtom which hath been uſed 
time out of mind; That certain tenants within 
the ſame manor have uſed: to have lands and te- 
nements,.to have and to hold to them and their 
© heirs, in fee-fimple or fe- tail; fo that there he 


ſays exprefsly, that eſtates-tail in copyholds have 


been time out of mind, and therefore muſt have 
x ut. 6. been beſore the ſtatute, But my lord Cole 
in lis comment on Litton, in another plac 


 fays, that an eflate-tail may be, by the opinion 
of Littleton, by the cuſtom, the ſtatute co-ope- 
rating with it; for faith he, there can be no 
eſtate-tail in copyholds by cuſtom only, nor no 
- eſtate-tail by the ſtatute only, but the ſtatute 


muſt co-operate with the cuſtom. Now the 


queſtion, will be, How this can be reconciled 


with what Littleton ſays? For he ſays, That an 
eſtate-tail in copyholds was time out of mind of 
man; and then if eftates-tail were before the 


copyhold can be entailed by force of the ſtatute; 
for if they were entailed at the common law, 
then: as to them the ſtatute is but in opt 
the common law, 


It 


S 8: 6 — Fo me tad 2 xz 


— 
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It ſeems the meaning is this, that eſtates-tail ct 28. 


were before the ſtatute, as to the manner of li- 
mitation by the cuſtom of ſome manors; as that 
an eſtate was granted to a man and the heirs of 
his body begotten, the remainder over to ano- 
ther; but that in other reſpects theſe eſtates 


were not eſtates-tail before the ſtatute, as that 
the tenant ſhould ho ways alien to debar his 
ſue, or them in remainder ; or that if he made 
any diſcontinuance, they ſhould have a forme- 
don in deſcender or remainder ; but theſe things 


mere introduced by ſtatute upon the eſtate, | 


which was the ſame in limitation by the com- 
mon law; and fo the ſtatute is ſaid to co-ope- 


rate to make an eſtate-tail ; and this obviates the 


main objection againſt intailing copyholds by 
the ſtatute, vis. That every copyhold eflate 
ought to be grantable time out of mind; and if 
an eſtate-tail were introduced by the ſtatute, 
then that eſtate was not grantable time out of 
mind; for if the eſtate- tail were, before the ſta- 
tute, the ſame in point of limitation of the 
eſtate, as it is nom ſince the ſtatute, then an 


 eftate-tail hath always been grantable time out 
of mind, though ſome other qualities are nom 
annexed to that eſtate by act of parliament, - 


which were not ſo before, and which may well 


be ſaid to giye the ſlatute ſome ſhare in the 


making thoſe eſtates, ſince they are fo very con- 
{iderable, And that the qualities ſhould be an- 


noxed ta this eſtate by the ſtatute De donis, is no 


ways 


[1] 
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ways unreaſonable; for this act was made to 
redreſs a wrong at common law, and was for the 
general convenience and profit of the weal pub- 
lick; and the bringing an eſtate- tail in copyhold 
lde within the ſtatute De donit, is no pre- 


© Judice to the lord or tenant, alters no tenure, 


eſtate or cuſtom of the manor, which may any 


ways prejudice any body. 


It is no proof of a cuſtom time out of mind 
to intail a copyhold, that an eftate hath been 
granted to a man and the heirs of his body, for 
that may be a fee-ſimple conditional; but it 
muſt be ſhewn that a remainder hath been li- 
mited over and enjoyed, or that the iſſue have 


recovered after the alienation of kis e or 


the hike. 


Thoſe that are againſt the Wellng copyhold 
lands, ſay that the eſtate-tail of copyhold land 


mentioned by Littleton, muſt be underſtood a 


IAN 
[171] 


9 


Cro. El. 907. 


Men. 
caſe. 


fee-ſimple conditional at common law, or elſe he 


contradicts himſelf ; for he fays in another 
place, that all inheritances at common law were 
fee-{1mple ; but it ſeems that may be well enough 
. underſtood of freehold eſtates; for one may lay 
a general rule for all lands, meaning freehold 
lands, which will not extend to copyhold lands. 

As that diſtinction about intailing copyhold 
ue! is taken by my Lord Cole, and ſo of great 


co. El 77. authority, yet it is not a ſingle authority, but the 


Moor 173, 1 
Cro. El. 307, 


2 
Pop. 28. 


ſame diſtinction is taken and allowed in many 


other hemp And firſt there is the caſe of Gur/cy 
Lex. 


_— hd _ — 
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ver. Sanderſon, where it is doubted whether a 2 3. 


copyhold may be intailed, no cuſtom being 
found one way or the other; by which it ſeems 
plain, that if there had bern a cuſtom found, 
there had been no queſtion but that it might 
have been intailed. But then there is the caſe 


of Eriſh ver. Rives, that an intail may be of a 


copyhold by cuſtom, but not without it. There 

are ſeveral other caſes warrant the ſame diltinc- 
tion, as in the margin. Thus you may ſee the 
reaſons both. for _ againſt intailing copyhold 
lands. 


of tenants will not be ſo often; and if the do- 


nee commit any forfeiture, the donor muſt take, 


It. is made an objection againſt intailing copy⸗ Cro Car. 45. 

hold lands, that thereby the donee muſt hold of 
the donor; and the donor being in the rever- 
ſion, muſt hold of the lord; and ſo the change 


advantage of it, which would be to the preju- [ 172 


dice of the lord to have the tenure thus altered. 
To this objection I think it may be very well 
anſwered, That the truth of the caſe is not ſo; 


for the donee in tail doth not hold of the donor, 
but of the lord, as it ſeems every tenant for life 


doth of a copyhold; and this ſeems to be very 


reaſonable ; for a copyhold in fee · ſimple is not 
like other eſtates i in fee-ſimple at common law, 


but they are only eſtates at will, and ſo he that 
is the actual tenant at will is tenant to the lord; 


for it ſeems to me, that becauſe they are but 
eſtates at will, there is no diviſion of eſtates, but 
. : - he . 
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he that ĩs actual tenant at will hath all the eſtate, 


and there is no part or parcel of the eſtate leſt 
in any body elſe; and that a tenant in fee- 


ſimple of copyhold lands is only he that hath ſuch 
an eſtate at will in the lands, as, by the cuſtom 


of the manor, is not to determine by his death; 


but that after his death his heir ſhall be tenant at 
wilt; ſo that when he grants away an eſtate for 
life, he has no eftate in the lands left in him, but 
only a power 'of being tenant ar will, according 
to the cuſtom of the manor, when his tenant for 


- life's eſtate is ended. And I take it, that in the 


mean time the tenant for life is tenant at will to 


the lord, and ſhall do the ſervices; and if he com- 
J mit a forfeiture, the lord ſhall take advantage of 
it (5). And to this purpoſe there is the caſe of 


Borenford ver. Packiniton, where the cuſtom of 


the manor was, that the widow ſhould have her 
free bench; and it is there taken for granted that 


ſhe ſhall hold of the lord (7), and be accordingly 
admitted tenant, and that the heir ſhall not be 
admitted during her life, which plainly proves 
that nen e of tenure of ere _— ind 


. 


pI a — * 


— — 


* 


9 rg Go. 107. . 266. N. CXXIII, Unlefs the re- 
mainder be expreſsly limited to commence on the forfeiture z 
in which caſe the lord ſhall not take the advantage of it 
3 3' Levintz. 94. Com. Dig. Copyb. 


(M. 6.) Finer. Copyh. (X. e.)] 


(i) [But note; in the = of Borenford and ; 
ten, the widow' had the whole of the copyhold as ber kree- | 
bench: FA | 


2 | | not 
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not like the tenure of freehold lands at common 


law ; for in that caſe, at common law ſhe ſhould 
hold of the heir; and though in eſtates at com- 
mon law the donee holds of the donor by the 
ſame ſervices. the donor holds over; becauſe the 
ſtatute creating a reverſion in the donor, the 
judges made expoſition according to the com- 
mon law, that becauſe a fee-fimple conditional 

was held of the feoffor by the ſame ſervices that 


he held over; therefore the donee ſhould hold 
of the donor by the ſame ſervices he held over; 


but at common law the tenant in fee-ſimple 
conditional of copyhold could hold of no body 
but of the lord ; therefore they cannot hold of 


the donor that have now an eſtate- tail in copy- 


hold lands, but according to the rule in expound- 
ing the ſtatute De donts ; vis. by the common 
law they muſt hold of the lord, becauſe the te- 
nant in fee · ſimple conditional of copyhold lands 
at common law held of the lord, and not of the 
ſurrenderor. In the ſupplement of my Lord 


173 


[174] 


1 


Coke's treatiſe of copyholds (4) there is a caſe Cro. Or. 44. 


cited between Lane and Hill, where it is ſaid, 
That when a copyholder makes a gift in tail, he 
hath no reverſion but a poſſibility; and the lord 
ſhall avow upon the donee for the rents and ſer- 
vices, and not upon the donor; and therefore it 
was there ſaid, that he in reverſion . have 
no formedon in the reverter. 

e | 1 * | —- 


— — WW 


(#) ['S. 12. Tradts. 185.] 
FRE Cee . A copy- 
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, 


„A copyholder, by licence of the lord, makes 
a a leaſe by indenture for twenty years, and then 


1 ſurrenders his eſtate by the name of reverſion of 


one moiety to one, and another moiety to ano- 
ther; and it was adjudged the reverſion paſſed, 
for the leaſe for years paſſed out of the eſtate of 
the copyholder, as well as if the leaſe had been 


made by ſurrender. It ſeems that which occa- 


ſioned the doubt in this was, that the leaſe not 
being made by ſurrender, the leſſor ſtill conti- 
nued tenant to the lord; and ſo whether he 


might ſurrender by the name of reverfion was 


te queſtion. This caſe ſeems very much to 
ſhake the reaſons I have before given why the 


particular / tenant ſhall hold of the lord, and 


[ 175 ] vot of him that created particular eſtates; that 


% 


is, that there was no reverſion left in him; but 
yet though ſuch. intereſt” may paſs by name of 
; reverſion (for any other name to give it will be 


very hard to find); yet perhaps he hath not in 
ſtrictneſs ſuch an eſtate in him. However that 


be, it ſeems the particular tenant holds of the 


lord; therefore if tenant in fee of a copyhold 


ſurrenders to one for years, it ſeems to me that 
the tenant for years ſhall hold of the lord; for 


by admittance the lord takes him for his tenant; 
but if the leaſe be made by indenture, there it 
ſeems he holds of his leſſor; for he is not ad- 
mitted tenant to the lord. It was held that no 
attornment was requiſite, berauſe it is the lord 


that has the power of chuſing and admitting 


\ tenants, 
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tenants, and not the leſſee. It was held like 
wiſe, that the rent was to be divided by the halves 
according to the reverſion. Having thus exa- 
mined the reaſons and authorities for intailing a 
copyhold eſtate, after which there can be no 


175 


great reaſon to . but that 2h may 


be intailed ; 
It is now requiſite that we ſee the aided for 


the avoiding ſuch intails ; and firſt I ſhall ſhew, 
that a recovery with voucher (/) doth not. of tie 
common right bar the intail of a copyhold ; but 
that as to the intailing them, cuſtom is requiſite; 
ſo *without cuſtom the intail cannot be cut off, 
The reaſons are, that becauſe without an in- 
tended recompence in value, no recovery ſhall 
bind, and the ſurrenderee comes-in in the Poft, 
by the lord, and is not in in the Per by the 
party, and ſo no warranty can be annexed to 
the copyholder's eſtate. Belides, they have only 
an eſtate at will, to which no warranty can be 
annexed of common right; for no eſtate leſs 
than a freehold is capable, by common right, of 
having a warranty annexed to it. And accord- 
ingly it was adjudged in Clun's caſe, and all the 


Stra. 1197» 


cuſtom bar 
cftate-t. & ſer. 
ble reaſonable, 
car fuit nul cuſ- 
tome que bar 


eſtate · 
t. Mes Quere 
car eſtat t. in 
cop. eſt create 
per cuſtom. 
1Rol. Abr. 506, 
Mo. — con. 

177 + 


28 27. b. 
Cro. Car. 45, 
205. 

$. con. 
Go 391. 


Judges held that the recovery did not bind with- - 
out a cuſtom. But there is a guere whether 


judgment was given for the plaintiff upon the 
principal matter, or no; for it ſeems to have 
deen a — 05 and then the defend- 


0 [See N. LXxx.] (en [See 2b. 189. 
18 O , ants 
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©vo. BL 372, ant's entry could not be lawful. - There are two 
7 Ro. Abe other caſes where this queſtion came in diſpute, 
$0637. but was not reſolved. It is held, in the caſe of 
Church ver. Wiat, that a recovery by cuſtom 
may bar, which implies; that without it it cannot 
bar. But in the caſe of Olacot ver. Level, Moor 
753. it was agreed that a recovery may be in the 

court of the lord, that will bar a copyhold; and 
there it is ſaid generally, and is not pu upon 
1 cuſtom. n 

* It is debated, whether, if chere be a cuſtom 

* bar the iſſue of a copyhold eſtate by ſurrender 
=» to one in fee, whether that be good (2). Moor 

188. Numb. 336. Hill ver. Morſe. 

1 No my lord Cole ſays, by cuſtom, by ſurren- 
. ” der the intail of a copyhold may be cut off, It 
Sqle 450. cen. is held to be a good bar of a copyhold eſtate for 

3 Saund, 

the tehant in tail to commit a forfeiture (o), and 
the lord to ſeiſe and grant to another. Or if the 
tenant in tail ſurrenders to the uſe of the pur- 
chaſer and his heirs, and the purchaſer commits 
a forfeiture, and the lord ſeiſes and regrants; 
this is held to be a good cuſtom to bar the eſtate- 
tail of a copyhold, though the tenant in tail be : 
not privy to it. By this it ſeems plain, that if 
tenant in tail commit a forfeiture, his iſſue is 
bound by it; but the lord can grant to no body 
elſe but to dim that is intended to have the eſtate. 
Thus it ſeems plain to me, chat as een by the 


— 
— * 


(n) LCsee N. LXXXI,} 0 [See N. LXXX II..] 
erty | cuſtom 
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cuſtom may be intailed, ſo by the cuſtom alſo 
thoſe eſtates-tail may be cut off by the ſurren- 
der, recovery, or forfeiture, according to the 
ſeveral cuſtoms of manors, 

Having thus, in ſome meaſure, treated of the 
rules to know when the general words of an a& 
of parliament extend to copyholds, and when 
not; and having ſhewed the reaſons both of the [ 178 
one and the other fide, about intailing copy= 
holds; it will be now neceſſary to deſcend a 
little farther, and ſhew thoſe particular acts of 
parliament copyholds are within, and thoſe they : 14. Rm. 
are not within. Copyholds are within the ſta- 3 
tute of limitations (2); for that is an act made 7. 
for the preſervation of the publick quiet, and no 
ways tending to the prejudice of the lord or sw 253, 258. 
tenant. And actions concerning copyholds are 
as fully and plainly within the words of the act 
of parliament, as any other actions are, and ſo 
there is no reaſon to exclude them from the 
meaning. But debt for the fine of a copy- |} 
holder is not within the ſtatute of limitation. 
2 Keb. 536. 
The 32 H. 8. c. 28. of the huſband's cen Mood 596. 
tinuing the wife's land, doth not extend to copy- 
hold land, neither in the letter nor equity of it; 
for the words are, that no fine, feoffment, or any 
other act or acts, tc. of the wife's inheritance 


or freehold, which words plainly mean nothing 


— — —_— po 
— — 


2 


00 [See 3 Pt ard Boft, 172, 3] 
O 2 but 
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but a common law eſtate, and the common law 
way of conveying ; and if the equity of the 


act ſhould be conftrued to extend to copyholds, 
by the entry of the party there would be a te- 


_ nant without the aſſent or eee * the 


lord. 
Neither doth the other part of the i& c con- 


cerning leaſes to be made by tenants in tail, or 
huſbands of lands in right of their wives, ex- 


tend to copyholds; for it only extends to thoſe 


lands that are grantable by deed ; yet it was ad- 


1 Ink. 44. b. 


judged that a grant by deed of copyhold lands 
by a dean and chapter, ſhould not be avoided by 
the ſucceſſor, by the 13 El. c. 10. ſo that the 
queſtion will be, Why copyholds ſhould not be 
within the 32 H. 8. as well as the 13 El. and if 
the 32 H. 8. doth not extend to copyhold land, 
then a biſhop ſolely cannot make a grant by 
copy, to bind his ſucceſſor (9). My lord Cale 


ſays, that a grant by copy in fee or in tail, for 
life or years, is a ſufficient demiſing within the 
act of 32 H 8. All thoſe books may be thus 
reconciled, though in truth they are not contrary 


to one another. When a man is ſeiſed in fee of 


lands in right of his church or wife, or is tenant 
in tail in his own right, and ſome of his lands 
have been granted by copy for the ſpace, &c. 
this is a ſufficient demiſing within the act, to 


- warrant his demiſing of them, ſo as to bind the 


„ — 


(Y (See pyP. 197. 5 
| heir 
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heir or ſucceſſor. But where a man is bimſelf 


tenant in tail of copyhold lands, or is ſeiſed in 
right of his church or wife, there he can make 
no leaſe to bind by force of the 32 H. 8. becauſe 
they are not to be made by ſurrender by force of 
that act, but by deed indented ; and though by 
licence of the lord, a leaſe of copyhold may be 
demiſed by deed indented ; yet the eſtate 1s not 
originally ſo grantable, to which only the ſtatute 


extends; and therefore, though copyhold lands 


have been granted, if they come into the lord's 
hands, this grant by copy may be a ſufficient de- 


7 


179 


L18011 > 


miſing within the act, to warrant his letting 


them again by deed, according to the act; yet 
it ſeems he cannot grant them again by copy; 
for the act requires that leaſes be made by inden- 


ture: And it is obſervable in the dean and chap+ / 


ter of Worcgſter's caſe, though the lands were 
copyhold, yet, when they came into their hands, 
they were demiſed by deed indented, which 


demiſe was warranted by the act, upon the for- 


mer grant by copy. Now then if the 32 H. 8. 


doth not enable grants by copy, it is a great 
queſtion to me, whether the 13 E/. doth reſtrain 
them ; for all leaſes, made according to the ex- 


ception of the reſtraining act, muſt purſue the 


1 Inſt. 44. x 


qualiſications of the enabling act, and conſe- 


quently muſt be made by deed; and then if 


grants by copy be left as they were at common 


law, eccleſiaſtical perſons may grant lands by 
copy in fee, with the conſent of thoſe perſons 
2 | Q 3 whoſe 
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whoſe conſent is required to bind their ſuceeſ- 
ſors ; I mean if they have copyhold lands in 


fee, they may grant them by ſurrender to ano- 


ther: Not that, if they are lords, and they 
eſcheat, they may grant them in fee; for upon 
the eſcheat they free themſelves in their hands, 


and ſo within the act. 
Grantees of reverſions of hols ſhall not 


„, take advantage of a condition broken, by the 
32 H. 8. (v) nor bythe common law, {of covenants 


they may, 1 Keb. 350. Cra. Ca. 24. 253. tamen 
quere upon Tel. 135.) for then by entry they 
might come in to be tenants to the lord without 
admittance; and though he in the reverſion may 
enter by the common law, yet he was tenant 
before: The act gives remedy to aſſignees, which 
he. is not-properly who comes in by ſurrender, 
When a copyholder enters for a condition 


broken, he is in//atu quo prius,and therefore ſhall 


» Sid. 41, 73- | 


pay no fine (/); and if the grantee of the re- 
verſion might enter by force of the ſtatute, he 
would be in the ſame place as his grantor, and 
Wo would be in as tenant, and yet pay no fine. 


- Copyholds are not within the 11 H. 7. c. 20. (i), 
fol thereby an entry being given to the next 


8 1 he would come in to be tenant without 


—̃ — 


—— — 


(r) (See N. LXXxXIII. ] 

(/) [Kitch. 123. 4. Co. Copyb. ſ. 56. Caltb. 60 and 67, 
Cre. Eliz. 239. and poft. 276. (/) acc. 

0 [2 Craife, 158. 2 f. 358, N. acc.] . 
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being admitted by the lord. The reaſon they 


ſeemed to go upon in the reſolution was, that 


the lands were copyhold, and ſo clearly out of 


the ſtatute. But another reaſon was mentioned 
by one judge, which was, that the eſtate being 
limited to the baron and feme in fee, twas out 
of the ſtatute 11 H. 7. which only mentions 
eſtates- tail, and for lives, 


Another reaſon may be, becuaſe copyholds © I 


are not within the ſtatute 27 H. 8. about j Joints, 
ures, and the copyhold lands are within the ſta- 
tutes of bankrupts; for the ſtatute 13 El. ex- 
preſsly mentions them; and though the other 
ſtatutes do not, yet they being made for further 
remedy in the matter aforeſaid, are to be ex- 
pounded by the former; eſpecially ſince that 
hath taken care that no prejudice ſhould happen 
tothe lord. The ſtatute 27 H. 8. c. 10. for exe- 
euting uſes to the poſſeſſion, extends not to copy- 
holds (2), which is plain from common experi- 
ence; for when a copyholder ſurrenders to the 
uſe of another, the poſſeſſion is not executed to 
the uſe; for the ſurrenderee hath nothing till 


admittance. For 'twas not the intent of the ere. Car. 44. 


ſtatute to execute the poſſeſſion to the uſe of co- 
pyhold lands; for then a tenant would be intro- 
duced without the lord's conſent. Neither doth. 


the branch of that act concerning jointures ex- 
tend to copyholds; ſo that if a jointure be made 


— 8 1 * 


. „ * — 91 


(u) W7 2 257. Sand. PN 229. — 
0 „ to 


_—_— — 
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to a woman in copyhold, that will be no bar to 


her dower. The reaſon is, becauſe the words 


of the proviſo being general and introductive 
of a new law, to bar women of their dower, 


where they were nof barred by the common 


law, there's no reaſon to extend them, ſince an 


' - eſtate in copyhold lands is very diſadvantageous 


1 Inſt. 36. b. 
2 Inſt. 325. 
Cro. Car. 43. 
4 Co, 30. 


s Iaſt. 68. b. 


to the woman who muſt pay a fine to be ad- 
mitted, which ſne may not be able to do, and 
thereby will commit a forfeiture; beſides a wo- 
man is not dowable of common right of copy- 
hold lands; and ſo it ſeems to have been out of 
the regard of the ſtatute; and my lord Cote de- 
fines a jointure to be competent livelihood of 
freehold ; ſo that it muft be an eſtate of free- 
hold. And in another place he ſays, a tenant 
by copy hath no freehold ; but yet the ſtatute of 
Merton that gives damages in a writ of dower, 
where the huſband died ſeiſed, extends to copy- 
holds (); and yet ſeiſed is properly applied to 
freeholds. And my lord Cake ſays in his Trea- 
tiſe of Copyholds (x), that a freehold is twofold 
in reſpect of the ſtate of the land; and ſo any 


body that has an eſtate for life, in lands, is a 


freeholder; and ſo copyholders may be free- 
holders. And the other ſenſe of the word Free- 


- 184] hold, as tis oppoſed to copyhold land; but 


ae: of this NG for it ſeems not to be 


—— 


— —— = — — 
wm 1 


(0) [ Moore, 410. Ca. 550. Cre. Giri - act. 
(x) [S. 15 and 16. 
law. 
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law. For he ſays generally in another place, Ing. 43. b. 
that tenant in fee, tail, and for life, are ſaid to 
have a freehold, becauſe it diſtinguiſhes it from 
terms for years and copyhold lands; ſo that he 
there plainly ſaith, that a man cannot have a 
freehold in copyhold lands (5); for if he could, 
where would be the diſtinction? Therefore I 
take it, though a feme in a writ of dower of 
copyhold lands ſhall recover damages by the 
force of the ſtatute of Merton (2), yet it is by 
the equity of the ſtatute, and not by the words, 
The ſtatute of Weſt. 2. c. 3. in all its branches 25 N 
extends to copybolds; for it is an act made to Cro. 85 
redreſs wrong, and no ways prejudicial to the 9 
intereſt either of lord or tenant. The 32 H. 8. 
c. 9. againſt champerty, extends to copyholds; 
for the words are , any bargain, buy, or ſell, any 
right or title, ſo that they are within the words; 
and the act being made to ſuppreſs wrong, is 
within. the equity of it, neither lord nor tenant 
being prejudiced by it. 

It is ſaid by Yelverton, arguendo, that the Cro. Car. 4% 
32 H. 8. e. 28. which gives an entry inſtead of 
the cui in vita, extends to copyhold lands; for 
the act was made to redreſs a wrong, and it is [ 1951 
no prejudice to the lord or tenant, that the wife 


gn — 


— 


(y). [See N. LXXXIV.)] 

(z) [See laſt page. Copybolders are not within the ſtatute 
of Merten (c. 10.) to make attornies to do ſuit ; but free- 
holders in ancient demeſne are, 2 If. 100. and ſee poſt. 


ſhall 


| 275 2). 
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- - ſhall enter; and the general words of the act 


that give a cui in vita, have been allowed to 
extend to copyholds. The words of the ſtatute 
32 H. 8. are, being the inheritance or freehold of 
his wife. So if this act doth in this branch ex- 
tend to copyhold lands, as it ſeems to me it 


doth, then one and the ſame act of parliament, 
in one part of it, will extend by general words 


Mo. 596. con} to copyhold, and the other not; for the firſt 


Cro. Car. 44- * 


part of the act of leaſes to be ande by tenant 
in tail, extends not to copyhold lands. 
The 31 & 32 H. 8. about partitions, extend 


not to copyhold, becauſe the act provides it 


ſhall be done by writ of partition, and copy- 


[ 186 ] 


hold lands are not impleadable at common law. 
(za) The ftat. of Vg. 2. c. 18. which gives 
che elegit, extends not to copyhold, for if it did, 


the lord would have a tenant brought in upon 


him without his admittance or conſent. 


By the 2 Ed. 6. c. 8. it is expreſsly declared, 


that a copy holder ſhall have the like traverſes 


and remedy, where his intereſt is not found by 
the office, as freeholders and others have. 


By the 1 Ed. 6. c. 14. it is expreſsly pro- 


vided, that no copyholds ſhould come into the 
king's hands by the diſſolution of monaſteries, 


—— 


(a) Savil's Reports, Heydon's caſe, pag. 66, pl. 138. A 
eopyhold not forfeitable by outlawry. Lit. Rep. 234- 


| 1 Lev. 99. Heil. 127. [See ante, 160. n. (9% and pot. 


242. 328,] 


which 
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which Clauſe, it ſeems, was put in, that no pre- 
judice might be to lords of manors. 

The forging a court-roll is expreſsly within 
the 5 El. c. 14. A recuſant (6) convict that 
repairs not to his uſual home, or removing 
from thence above five miles diſtance, forfeits 
his copyhold to the lord for the offender's life. 

The 16 R. 2. c. 5. which makes it a forfeit- 
ure of lands to purchaſe bulls, extends not to 
copyholds, for the prejudice the lord ſhould 
ſuſtain if the king ſhould have the lands. The 
17 Ed. 2. c. 10. concerning the wardſhip of 
ideots' (c) lands, doth not extend to copyhold, 
The ſtat. of fines (4), becauſe made to avoid 
controverſies, and no ways prejudicial to tenant 
or lord, In the ſupplement to my lord Coke's 
Treatiſe of Copyholds (e), it is ſaid that the 32 


196 


4 Co. 126. 
9 Co. 105. . 


H.8. c. 8. concerning remedy for arrears of rent 


extends not to copyholds. To prove which, 
a caſe! is cited in Leo. which is this: A lord of 


a manor, whereof were divers copyholders, * 


granted a rent-charge for life, and afterwards 
made a feoffment of the manor to J. S. in fee, 
who granted a copyhold for life to B. F. S. 
0 and the grantee of the rent died, and his 


—— EEE — 
9 — 


— 


5) [Sce fat 31 ah 0. ory 
(e) [See poſt. 223. (g). ] 
(4) [A Hen. 7. c. 24. Here is, ſeemingly, an omiſſion 
of the words dies extend to them,” —See 9 Co. 105. 4. 
and pot. 207. (.). 
0 [S, 21. Tratts, 216. 


executors 
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executors diſtrained for the arrears in B.'s copy- 


hold lands; and it is there ſaid it was held by 


the court, that the diſtreſs was not well taken; 


and the reaſon is, becauſe. the words of the 


ſtatute are, claiming only by and from him; and 
the copyholder doth not only claim by his 
grantor, but by cuſtom. ' This opinion, as it 
feems, was upon the firſt hearing of the cauſe ; 
for the very caſe is reported quite contrary by 
the ſame reporter; and it is ſaid to be reſolved 
by all the judges but Fenner, that the copyhold 


' ſhould be charged with the rent- charge; for the 


cuſtom is no part of his title, but only appoints 
how he ſhall hold ; and fince it was-charged in 


the lord's hands, it is plainly within the intent 


and meaning of the act, as well as the words, 
to be charged in the eopyholder's hands; and 
to. this purpoſe there is a caſe in Dyer adjudged. 
But if the caſe were adjudged, that the lands 


| + ſhould not be charged in the copyholder's hands, 
on that reaſon, that he doth not claim only by 
and from, Vc. but by cuſtom ; yet that would 


never warrant ſo general a concluſion, that the 


ſtatute in no other part ſhould extend to copy- 


holds; and that if a rent were granted out of a 
eopyhold in fee, and the grantee died, that his 
executors ſhould not have debt or diſtrain. But 
turn the tables, and if the act of parliament 


| doth in point extend to copyholds, as lands that 


are claimed by, &c. and that which in this caſe 
only doth make a doubt, is over-rulgd, then 


mw — — erer a 1 


COPYHOLD TENURES. 


this is a ſtrong argument, that in other caſes, 
where that is not which oecaſioned the doubt, 
the ſtatute ſhall extend to copyholds, eſpecially 
ſince, the act was made to remedy an apparent 
wrong, and doth no harm either to lord or 
tenant. | 

It came to be a queſtion, whether the 29 El. 
c. 5. of recuſants ( f), extended to copyholds, 
and two ſeemed of opinion it did, and one took 
this difference; when a ſtatute is made to tranſ- 


fer an eſtate by the name of lands, tenements, 


and hereditaments, copyhold is not within ſuch 


ſtatute. 
Copyholds are not within the 31 El. c. 7. of 


cottages (g). 1 Bulf. 50. 2 Inſt. 737. 

If the lord's ſeigniory, cuſtom, or ſervices are 
impeached (as it ſeems they muſt be, by a 
ſtatute which transfers an eſtate in copyhold 
land without the lord's admiſſion), that act ex- 
tends not to them; but if the cuſtoms, c. are 
not altered, then the ſtatute doth, becauſe that 
act doth not make another tenant to the lord; 
and it was urged by him (5), that by force of 
that ſtatute the queen was only to have the 


profits, and no eſtate, and fo the act did extend 


* — 


(7) Gee the fat. 31 Geo. 3. c. 32.] 

(s) [This ſtatute is repealed by 15 Geo. 3. c. 22. See 
further, Com. Dig. Copyb. (N) & (O). Viner, Copyh. (O. wt 
Co. Copyh. J. 52. 56. Suppl. ſ. 21. Fiſher on Copyb. c. 

Cowp. 710. Cro. Car. 44.] rl 

„ LManwoede, Chief Baron.) | 

l N to 
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1 Leo. 97, 8. 
Owen, 37. 
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to copyholds. The ſtatute ſays, the queen ſhall 
ſeiſe and take into her hands two parts of the 
lands, tenements, and hereditaments. Quære 
of this caſe (i). It was ſaid arguendo of this 
caſe, that the 13 El, c. 4. for making account- 
ants' lands liable to pay debts, extends not to 


copyholds ; which is a reaſonable opinion; for 


power is given by that act to the queen to make 
fale by her letters patent, which would be a very 


great prejudice to the lord. 
I ſhall now ſhew what are diſcontinuances of 
eſtates in copyhold lands. If there hath been a 


cuſtom in a manor, that plaints ſhould be pro- 


ſecuted there in nature of real actions, if a re- 


covery be had upon ſuch plaints againſt tenant 


in tail, it is a diſcontinuance; for ſince the 
cuſtom warrants the recovery, it is an incident 
to ſuch recovery by the common law, that it 
ſhould be a diſcontinuance, which it ſeems is 
drawn from the nature of the thing that a judg- 
ment given in a court of judicature ought not 
to be avoided, but. by matter of as high a na- 


ture, vis. by a recovery in a court of juſtice, 


and not by the entry of the party that hath right. 


A man ſeiſed of copyhold land in right of his 
wife, ſurrenders to the uſe of another in fee; 


this is no diſcontinuance, but the wife may 
enter after the death of her huſband ; for by 
the ſurrender he 'gives up no more than he 


— jo” WO "IS Hs — 


* 


(7) [Caſe of Saliatd v. Everat, 1 Leon. 97. ] 
8 ; had, 


COPYHOLD TENURES. 190 


had (4), and therefore could not give away his 

wife's right ; though before entry ſhe cannot be 

ſaid to be tenant, becauſe the ſurrenderee is by 

the lord's admittance made his tenant. And c. 7:7- 
this is not like a feoffment at common law (/), 

which being ſo notorious a way of conveying 

eſtates, the wife's entry was taken away, the 

whole eſtate being paſt away to the feoffee for 

the benefit of ſtrangers, who could never have 

known whom to have brought their præcipe 

againſt, if the eſtate did not paſs by ſo notori- 

ous a conveyance; and then if ſhe ſtill might 

have entered, they could never know whether 

ſhe were a treſpaſſer, or in whom the freehold 

was rightfully veſted. But in caſe of copyhold 

lands, as there is no ſuch inconveniency, ſo the 

nature of the conveyance will not admit of 

ſuch expoſition ; for a ſurrender is but a giving [ 191 13 
or yielding up that eſtate one hath from ano- 

ther; and it is in the nature of the thing im- 

poſſible to ſurrender more than one hath. There- wo. 753. 
fore if tenant for life ſurrenders to the uſe of 
another in fee, it is no forfeiture, for it may be 4 Co. 24. 
ſeen by the court- rolls who is tenant, and ſo the 
ſtranger is at no loſs to ſue; and eftates at com- 1 
mon law are guided by thoſe rules that do not 

extend to copyholds, unleſs there be a particular 

cuſtom for it. It ſeems when a tenant for life 


„ 


(4 [Ante, 117, &c. 256. (2); 277. (*)-] 
(1) CAnte, page tn. ook W 5 5 


makes 


x Leo. 95. 
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makes a ſurrender in fee, though nothing can 
paſs by the ſurrender but what he hath; yet 
when the lord admits the ſurrenderee according 
to this ſurrender, then he hath a fee, for the 
lord hath an eſtate to paſs a fee- ſimple ( 
Another reaſon, beſides that of paſſing the 


eſtate by feoffment and livery, for · the beneſit of 


ſtrangers, why a diſcontinuance ſhould be made 
by ſuch paſſing of eſtates, is, becauſe a warranty 
uſually is annexed to ſuch eſtates (u); and if the 
rightful owner might enter, the benefit of the 


warranty would be loſt; and warranties cannot 
be annexed to copyhold eſtates (o). Notwith- 


ſtanding this, there are caſes that a ſurrender is 


a diſcontinuance of an eſtate-tail in copyhold 
lands, and my lord Coke ſays, that a ſurrender 
by cuſtom may bar an“ eſtate- tail (): but theſe 


opinions for diſcontinuing by ſurrender do not 
ſeem to be grounded upon that reaſon or autho- 
rity, as the contrary opinion is; for there are 


more caſes againſt it than for it. 
* 


2 — 
——— — 
Lag 


( [See pe. 255. N. CXIX.— 257. N. xx. 
And note, that though a perſon be wrongfully admitted 


to a copyhold, yet he who has right may enter and ouſt 


him. So if he die ſeiſed, the deſcent will not toll an entry 
(ante 160); nor does it in itſelf amount to a diſſeiſin. See 
oft. 28 1. N. C XXIX. and Cro. Jac. 36. pl. 10. 
(n) [See ante, 117.] 
(e) [See Moore, 3555 9. Cre. Elia. 380. pl. 32. and 
ante, 176.] 
e) [See ante, 177. N. LXxxI] 


„F ꝶ f 
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An infant ſurrenders; it is no diſcontinuance, 
but he may enter(g). A copyholder in fee ſur- 


renders to the uſe of another in fee upon con- 


dition; at the next court the ſurrender is pre- 
ſented as an abſolute one (7); and the ſur- 
renderee being dead, his two daughters are ad- 
mitted ; the ſurrenderor releaſes to them, and 
then ouſts them. In this caſe were two queſ- 
tions: firſt, Whether the preſentment was void? 
and adjudged it was; becauſe the warrant to 
ground it was not. purſued, and ſo as no war- 
rant at all to make ſuch a preſentment ; and 
then without queſtion, the preſentment had been 
void: but if the ſurrender were conditional, 
and the preſentment too, but the ſteward had 
entered it upon the roll abſolutely, the roll be- 
ing no eſtoppel nor record, the admittance is 
good; and the party may plead it or give it in 
evidence, as the truth of the caſe was. The 
next queſtion of the caſe was, Whether ſur- 
renders being the only way of conveying copy- 
hold eſtates, the releaſe ſhould transfer a right? 
and it was adjudged it ſhould (7); for the heirs 
being admitted, the lord had a tenant to anſwer 
his ſervices; and the releaſe to that tenant ope- 
rated to extinguiſh a right; but if a diſſeiſin be 
made of a copyhold, the diſſeiſee's releaſe will 


——_— 


„ 


(2) [Moere, 597. ca. 814. acc.] 

(r) [See Co. Copyb. ſ. 40. 4 Co. 25. 4. and pf. 254. 
336. 7 | g AS, 

(s) [See ante, 157. N. LXIX.] 
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ſignify nothing (7), becauſe the diſſeiſor is no 
tenant, and the lord hath admitted no body to 
anſwer him his ſines and ſervices. 

The lord hath only a cuſtomary power to 
make admittances according to the ſurrender, 
and ſo far as he executes that power, the ad- 
mittance is good; but where he goes beyond 
that power, he acts without a warrant, and it is 
void (2). But if the ſurrender be abſolute, and 
the admittance conditional, the admittance is 
good, and the condition void; if the furrender 
be conditional, and the admittance abſolute, that 
is void. If the ſurrender be to the uſe of F. S. 
and the lord admit J. NM. this is void, and he may 
afterwards admit 7. S. If he admit J. S. and a 
ſtranger, F. S. takes all, for the ſtranger's ad- 
mittance is void. The reaſon of theſe diverſi- 
ties is, becauſe when the lord acts contrary to 
his warrant or power, his acts are void; but 
when be acts according to his power in one 
thing, but beyond it in another, for what he 
acts according to his power he hath a warrant, 
but for what he acts beyond it he hath no war- 
rant, and ſo it is void. 

If copyhold lands have been uſually eranted 


in fee, a grant to one in tail (), for life or years, 


I * 


— * P ad 


(z) [See ante, 157. N. LXIX. and poft. 201.] 


(A] {See poſt. 255.] 
(w) [See ante, 165. N. LXXIX. 


And ſee further, Com. Dig, Cipyh. (C. 8.) to (C. = 
Viner, __ (P).} 
Th a 
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The admittance of tenant for life is an ad- 22 Ne. 21. 


Co. aa, 3. 


mittance of him in remainder (x), as to veſt Mod. od. 120. 
the eſtate, but not to prejudice the lord of his 1 Leo 17h 
fine (x), faith my lord Cole; therefore upon 149. 506. > 
the death of tenant for life, he ſhall be ad- 02 
mitted, and pay a fine; for though his eſtate og 
tenant for life veſts, yet he was never tenant to 
the lord for the admittance to which he pays 
his fine. But if a copyholder in fee ſurrenders 
to the uſe of one for life, and the tenant for 
life dies, he may enter without any new admit- 
tance, or paying any fine; for he had his old 
eſtate in him, and he was admitted tenant be- 
fore (y); yet it was ſaid by Popham, in Guppin | 
and Bunny's caſe, that one fine is due in ſuch | 4 
caſe ; but it is but of little authority; for the 
point of the caſe was, Whether the admittance 
of tenant for life was the admittance of him in * 
remainder? and becauſe it was made an objection, 
that if it were, the lord would loſe the fine, 
which Popham anſwers by ſaying, There is 
none due in ſuch caſe; which objection my lord 
Coke anſwers by. ſaying, That though the eſtate [195 
be veſted in the remainder-man, yet a fine is 
due. | 
The caſe of Dell and Higden; as it is re- Moor 387 


ported by Moor, is alſo contrary to the caſes 


— 
— 


(x) [See ante, 163. N. LXXVII.] 
(y) [9 Co. 107. a. Co. Copyb. ſ. 56. p. 129. 1 Lan. 
174+ ca. 244. acc.] "> OO 

| P 2 before ; 
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before; for there it is ſaid but one fine is due; 


dut otherwiſe it is of a reverſion; which diſtine- 


4 Co. 23. . 


Cro. El. 441. 


tion is laid quite croſs to what it is in the caſes 


before, and ſeems to have been a miſtake in the 
reporter; for as it is againſt the caſes before, ſo 
It is againſt reaſon.” The ſame caſe is reported 
by my lord Coke, and no ſuch reſolution is 
mentioned in his report of it; and it is ob- 
ſervable, that nothing in that abs; as reported 
by Moor, ſeems to have been either upon reaſon 
or authority, but one point, which is the ſingle 
reſolution, as the caſe is reported by lord Coke. 
A copyholder ſurrenders to the uſe of his laſt 


will, the copyhold eſtate ſtill remains in the ſur- 


renderor; for all the deſign of the ſurrender 
was, that he might diſpoſe of it by will, not to 
veſt any intereſt in any body, or to give away 


the power of diſpoſing of it (3); therefore when 


a copyholder ſurrendered to the uſe of himſelf 
for life, then to his ſon for life, then to the uſe 
of his own laſt will, and the ſon died, and the 


father ſurrendered to the uſe of another in fee; 


held, that the copyholder might diſpoſe of it in 


E his lifetime, notwithſtanding the ſurrender to 
the uſe of his laſt will. 


Every lord of a manor that hath a lawful 


eſtate in the manor, whatever it be, either fee, 
tail, life, years, or at will, -may make voluntary 


grants of copyhold lands which come into their 


4 ——@@_— * 1 


60 [See N. LXXXV.] 


* 
* — 


hands; 
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hands; which grants ſhall bind thoſe that bare 


the inheritance. of the manor, whatſoever de- 
fects the lord that made the grant may lie un- 
der; provided the ancient rent, cuſtom, and 
ſervices be reſerved ; for if the eſtate a copy 
holder hath in lands, be an eſtate that hath been 


demiſed and demiſable time out of mind by 


copy, by the lord, it is ſufficient to ſupport his 
eſtate by the cuſtom; ſo that no eſtate is re- 
quired to be in the lord, but only that the copy- 
hold lands ſhould be demiſed and demiſable 
time out of mind by the lord for the time be- 
ing; ſo that be he but lord, it is enough; ſo 
that the cuſtom, which warrants theſe eſtates, 
only requires that they ſhould have been de- 
miſed and demiſable by the lord for the time 
being; but it requires no eſtate to be in that 
lord in particular, ſo that he be but lord; and 
cuſtom is the life and ſoul of a copyholder's 


;, 


eſtate; for the copyholder doth not derive his 


eſtate out of the lord's eſtate, (for then it would 
determine with his eſtate,) but from the cuſtom, 
which only requires a lawful lord for the time 
being, and therefore no regard is had to the 
perſon of the lord ; for if a voluntary grant be 
made by baron and feme, it ſhall bind the feme, 
.- notwithſtanding the coverture. So a grant made 
by an infant, non compos, Cc. ſhall bind for 
ever; ſo if the queen be tenant for life of a 
manor, and a copyhold of inheritance eſcheat, 
he may grant it by copy, and that grant ſhall 

P 3 bind 
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bind the king; for the cuſtom of the manor 
ſhall bind the king, ſhe being domina pro tem- 


pore; ſo it ſeems of any body elſe. My lord 
Cole lays, the ſucceſſors of biſhops, prebends, 


vicars, &c. are bound by ſuch a grant, by 


which it is evident, that eccleſiaſtical perſons 


are not reſtrained from making grants by 
copy (a). The act requires the leaſes made 
ſhould be by deed indented, which ſhews the 
intent of the makers was not to reſtrain grants 
by copy ; and a biſhop being lord, the copy- 
holder's eſtate is more derived from cuſtom than 
from him ; for it determines not with his death. 
90 it ſeems, if it be made without confent of 
dean and chapter; for he hath a lawful eſtate, 
and ſo no defect can vitiate the grant; ſo when 


ms temporalties come into the king's hands, he 


is bound, which ſhews that a grant by him 
alone is good; for if the conſent of dean and 
chapter were requiſite, and had, there is no 
queſtion but that grant ſhould bind, if it were 
out of the ſtatute, which it muſt be to bind 
any body. 


If any perſon that hath a tortlous or defea- 


ſible (b) eſtate of inheritance, as a diſſeiſor, or 
feoffee of a diſſeiſor, tenant at ſufferance in a 
manor, 2 voluntary grants upon Jenny or 


(a) [4 Ce. 21. 5. Co. Copyb. ſ. 34. Dar, 75 See 
ante, i, 79-] 
(b) (See Poſt. 201, 2. 285. 3134] 


forfeitures, | 
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forfeitures, they ſhall not bind him that hath the 
right; for he is not dominus within the meaning 
of the euſtom, but he only that hath a lawful 
eſtate; but admittances upon ſurrenders or do- 
ſcents made by ſuch as have defeaſible eſtates, 
are good, and ſhall bind him that hath right; 
for that he was compellable ſo to do, and it was 
no more than the rightful lord muſt have done. 
In ſuch grants made upon forfeitures, &c. the 
ancient ſervices muſt be reſerved, and the cuſ- 
toms alſo (c). The reaſon of this ſeems to be 
becauſe there is nothiag but cuſtom to warrant 
the grant by copy, which ought to be ſtrictly 
purſued as to the eftates, cuſtoms, ſervices, 
and tenure, or elſe it is not the eſtate that was 
demiſed before. But yet if there be a copy- 
holder in fee, it ſeems the lord may releaſe part 
of the ſervices, and not do any prejudice to the 
copyholder's eſtate; for there is an eſtate there 
in being that appears to be the old eſtate; but 
when the lord grants a new eſtate by copy, ſince 


it is an eſtate againſt common right, and war- 


ranted only by cuſtom, that muſt be ſtrictly 
purſued to biiſc the heir. My lord Coke ſays, 
If the ancient cuſtoms and ſervices be not re- 
ſerved, the grant by copy will not bind the heir 
or ſucceſſor. This being ſpoken ſo generally, 
ſeems to intimate plainly, that if the anceſtor 


pe 
2 


— 


(e) [Co. Copyh, ſ. 41. 2 Bl. Comm. 370. ch. e 
'P4 hath ' 


221, 88 ] 
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' hath a fee in the manor, and he grants without 


obſerving the cuſtom, his heir may avoid it, be- 


* cauſe it being a grant againſt common right, the 


cuſtom muſt be purſued. (Quere, Cro. El. 662. 
1 Rol. Abr. 499.) Beſides, he puts heir in the 
ſame equipage with ſucceſſor; and if he means 
with the conſent of dean and chapter, then a 
"biſhop had as much power as an anceſtor ; if he 


means without the conſent, yet it is not that 


ſhould avoid the grant, but the non-reſervation 


of the ancient tenures. And ſo ſtrict is the law 


in this point, that if the rent be reſerved in ſilver, 
where it anciently was in' gold ; or payable at 
two feaſts, where anciently it was payable at 
one feaſt; or if two copyholds eſcheat, one 
uſually demiſed for twenty ſhillings, and the 


other ten ſhillings, and he demiſes both for 


thirty; ſo if three acres eſcheat, held by three 


_ ſhillings, and he grants one by copy, reſerving 


one ſhilling, this is not good; for the cuſtom, 
which is the only thing that warrants ſuch 
grants, muſt be purſued, 

I tenant in tail have a copyhold eſcheat to 
bim, guere, if he may not grant it by copy 
again, ſo as to bind the iſſue? He may; and 
theſe caſes of reſervations are like the reſolutions 


in my lord Montjoy's caſe, 5 Co. where the lame 
points were reſolved upon a particular act of 


parliament, reftraining the alienation of tenant 
in tail, other than for three lives or twenty-one 
years, reſerving the ancient rent; for there it 

| | Wag 
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was adjudged the act ought to be ſtrictly pur- 
ſued ; and ſo here the cuſtom, being a particular 
authority, ought to Se ſo too. But yet ſuch 
grant by copy ſhall bind the lord during his life, 
and he having admitted the tenant as a copy- 
holder, he ſhall be ſo to him, though his heir may 
avoid the grant, . There are many caſes of grants 
by the lord for the time being, that are good and 
binding, and they ſeem to depend upon the ſame 
reaſon” with the cafes before. If a man makes 
a a feoffment in fee of a manor, upon condition, 
and the feoffee grants eſtates by copy, and then 
the condition is broken, yet the grants by copy 
ſhall ſtand good; for he was /egitimus dominus 
pro tempore; and yet it is a rule, that when a 
man enters for a condition broken, he ſhall be in 


[201] 


of the ſame eſtate he was in before; and there- Dyer 344 a- 


fore ſhall avoid all mean charges and incum- ? 


brances. But the copyholder doth not claim 
his eſtate out of the lord's grant, but out of the 
cuſtom ; and if the grants were made after the 
condition broken, yet it is all one; for before 
entry the feoffee hath a lawful eſtate, and the 
feoffor may wave the advantage of the condition 
broken (4). But if a leaſe be made of a manor 
for years (e) upon condition to be void upon the 
breach of a certain condition, and the condition 
is broken, no voluntary grants made afterwards 


—_—— 
— 


pn — 


0 [Co. Lit. 218. a. and ſee Co. Copyh. .. 30. 
(e) Touch. 139, and Co. Copyb. ſ. 34. 


Co. 24. . 


——— — ——_—IS — - 11 — 
* — 


201 


[ 202 ] 


OF CUSTOMARY AND 


ſhall bind the leſſor, becauſe the eſtate of the 


leſſee is void; but if it were for life, Ic. then the 
grants were goke; If an infant infeoff one of 
a manor, and the feoffee makes voluntary grants, 
the entry of the feoffor ſhall, not avoid them. 
In this caſe, and in caſes of grants made after 
the condition broken, the grantor hath a defea- 


ſible title; and yet the eſtates are good that are 


granted to the copyholders ; yet my lord Cole 


ſays, that if any one has a tortious or defeaſible 
_ eſtate, ſubject to the action or entry of another, 


his voluntary grants ſhall not bind. To recon- 
cile this, it ſeems my lord Coke mult be under- 
ſtood, that when any one hath an eſtate, to which 
another hath right at preſent, that the owner of 
ſuch a defeaſible eſtate cannot make voluntary 
grants. But the infant and the feoffor have no 


ſuch rights; for the feoffees, in both caſes, have 


lawful and rightful eſtates in the land, till they 


are defeated ; and before they are defeated the 


feoffors have no right. A man ſeiſed of a ma- 
nor in fee hath iſſue a daughter, and dies, his 


wife, privement enſeint with a ſon; ſhe makes 
grants by copy; afterwards the ſon is born: Feof- 
fee of a manor, on condition to infeoff another, 
the next day, makes voluntary grants by copy: 
Lord of a manor commits felony, and after exi- 


gent granted he paſſeth away copyhold eſtates, 


and then 1s attainted ; if he were convict by 


verdict or confeſſion ; in- all theſe caſes volun- 


tary grants by the lord are good ; for he was 


dominus 
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dominus pro tempore (F). My lord Coke ſays, 
that if a lord acknowledge a ſtatute, and then 
makes a voluntary grant, the lands are not 
chargeable. But Moor is againſt this (g), and 
there are caſes where the grant of a rent-charge, 
in ſuch caſe, ſhall bind the copyholder (+) ; but 
there is ſome difference between the two caſes ; 
for in caſe of a rent, the lands were charged 
with it by the grant, but in caſe of the ſtatute, 
the lands were only chargeable, and before the 


actual charge, were granted over; (vide Moor 
811.) and therefore may be compared to the caſe 
where a man makes voluntary grants, his wife 


ſhall not be endowed of thoſe lands, becauſe the 
copyholder is in by the cuſtom, which was long 
before the title of dower accrued to the woman. 
It ſeems the reaſon of this caſe is, becauſe the 
woman had nd title of dower to thoſe copyhold 
lands while they were in the hands of copy- 
holders; and the cuſtom warrants the granting 
them again, ſince they have been always grant- 
able by copy ; and the eſtate would be deſtroyed, 

if ſhe were dowable of them: Quere of the 
caſe of the ſtatute ? But if the heir, before aſ- 
ſignment of dower, grant lands by copy, then it 
ſeems ſhe may avoid that (i); for ſhe had then 


——_— __— 
—_ T ä * —— — | 


— — 


(YC. Copyh. ſ. 34. 
(g) (So, 1 Leon. 4. Ca. 8. nnen 
(b) (See N. LXXXVI.] - 


(7) [See n. (9) to Co. E b, arc. J 
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à perfect title of dre to thoſe lands. Thoſe 


things that take their effence by the lord's grant 


and intereſt, have no donger continuance than 
' his intereſt has; therefore if the lord, tenant 


1 Inft. 58. b. 


Dyer 151. a. 


4 Co. 24. a. 


Owen 11 5+ 119. 


294] 


for life of a manor; licence the copyholder to 
alien, and dies, the licence is gone (4). Lord of 
a manor deviſeth by will that his executors 
ſhall make voluntary grants of copyhold eſtates 
to pay debts; they have no intereſt, nor are 


they domini pro tempore; yet the grant is good. 


Tenant by ſufferance can make no voluntary 


grants to bind the owner, . Grants made after 


Alienation in Mortmain, and before the entry of 


the lord, are good. Grants by a parſon before 
induction, are not good, So, if after inſtitution 
and induction he reads not the articles, the grant 


is void to Pind the ſucceſſor (/); tamen quære. 


Guardian in ſocage my grant copies, but not 


__ bhäiliff. 


My lord Cole ſays, * if there be leſſee for 
years of a manor, and he grants lands by copy 


in reverſion, that unleſs the reverſion happen i in 


poſſeiſion before the leaſe for years expire, the 


grant is void. The reaſon ſeems to be, becauſe 


now he makes a grant, which is only to take 
eſſect after his eſtate ended in point of poſſeſſion, 


5 and ſo will bind the future lord's intereſt, but 


—— — 


— 


(A) 2 Brownl.-40. Co. Copyb. ſ. 34. Tod. 72. Pe. 
298, 9» acc.] 
(4) (Ce. Copyb. ſ. 34-] 


a | | let 
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let his own be at large, without any grant by 
copy, which by conſtruction they will not admit, 
but take the rule ſtrictly, that he that is dominus 
pro tempore of a particular eſtate, muſt grant in 
poſſeſſion. And to this purpoſe is my lord of 
Oxford's caſe ; but it is agreed on all hands, that 
if it come in poſſeſſion during the continuance 
of the lord's eſtate, that is good, But there 
is the caſe of Gay ver. Kay, where it was held 
good notwithſtanding it did not come in poſſeſ- 
ſion (mn); and there it was ſaid that it was cuſtom 
only warranted the grant, which might as well 
warrant a grant in reverſion as poſſeſſion ; and 
if the *cuſtom will warrant the grant of a fee- 
imple in poſſeſſion by ſuch particular tenant, 
why not a reverſion in fee? And the like reſo- 
lution was made in Sir Peter Carew's caſe. It 


ſeems the firſt ground of this law, That the 


lords for the time being might grant copyhold 


eſtates, was, becauſe copyholders were only te- 


nants at will; and fo, though the lord pro tem- 


; fore had but a particular eſtate, and yet granted 


the lands in fee, yet that was no prejudice; but 


rather an advantage to the lord that was to have 


the manor, in reſpect of the ſervice he was to 


— 


(in) [See Com. Dig. Copyb. (C. 3.) and n. (4) to Co. 
Litt. 58. b. acc. 


And as the eſtate of the grantee ĩs veſted Wielka on. 


the grant made, though the poſſeſſion is to commence at a 


Moor 95. 
Cro. El. 661. 
1 Roll. Abr. 


Hctley 54. 
Moor 147. 
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future time, it ſhould ſeem that ſuch eſtate is not deveſtible 


on ſuch contingency. ] 


have 
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have done him. afterwards; and if he had a 


mind he might put out his tenant at his own 
pleaſure. But this uncertainty of the copy- 
holder's eſtate being found inconvenient, it was 
afterwards adjudged, that he ſhould retain his 


land, and not be ſubject to the pleaſure of the 
lord; but the other part of the law was left as 


before; via. that lords for the time being might 
grant lands in fee, though they themſelves had 
but a particular eſtate ; and this cuſtom being 
continued to this day, is what warrants the 
grants by copy. For it is moſt certain, thoſe 
eſtates that are granted by lords that have a par- 


. ticular intereſt, cannot be derived from the inte- 


reſts of the lords; for if they were, they muſt 


determine when the lord's eſtate determines ; 


for nemo plus juris dare, &c. therefore where 
there hath been a cuſtom that ſuch lands have 
been granted time out of mind, by copy in fee 
by the lord, there the cuſtom gives the eſtate, 
and the lord is but cuſtom's inſtrument to con- 
vey even where he hath them in his own hands, 
and may, if he pleaſes, retain them. And to this 


_ . purpoſe is the caſe of Swain, which ſeems to be 
a ſtronger caſe than before. Queen Elizabeib 


ſeiſed of a manor in fee, parcel of which ma- 
nor was a rod and a half copyhold land, and 
demiſable by copy for one, two, or three lives, 
and then the queen demiſed the manor to one 
for twenty-one years, exceptit omnibus boſcis, 


Sc. who 85 his intereſt to one J. P. the 
queen 


2 * 
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queen grants the reverſion to S. and his heirs, 
the leſſee attorns, and then holds a court and 
grants a houſe and the ſaid rod and a half of 
land by copy for life, upon which ſome trees 
grew; and within the manor there is a cuſtom 
that every copyholder, tenant for life, had uſed 
to take all trees growing upon his copyhold 
land for fuel in his copyhold houſe, c. and 
the copyholder cut down the trees in that 


rod and half for that purpoſe, and he in the re- 
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verſion brought treſpaſs ; but it was adjudged 


for the defendant, that notwithſtanding the ſe- 
verance he might take eſtovers; for when he 
was in by copy, he claimed. by cuſtom, which 
was above the ſeverance. Therefore if copy- 
holders have uſed to have common in the lord's 


waſte, or eſtovers in his wood, or any other 


profit apprendes in any other part of the ma- 
nor ; and the lord alien the waſte or wood by 
feoffment or fine, and then grant an eſtate by 
copy, the copyholder may take the profits in the 
hands of the alienee ; for the cuſtom unites the 
incident to the principal, as to the copyholder 
who claims paramount the ſeverance. If the 


alienation be by fine (o), and he doth not claim 


within five years, it ſeems he is barred. This 


proves that the copyholder claims by cuſtom, 


not by the lord; for if he did, the feoffment 
would bar him of his common; the ſame caſe 


OO IT 


—— 


(0) [See ante, 186. and Fiſher on Copyb. 120, ace.) 


is- 


a0 


; Moor, $11. 
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is reported by Moor. Queen Elizabeth ſeiſed 
of a -manor in fee, grants copyholds, parcel of 
the manor, to one in fee by copy, and then 
grants the inheritance of thoſe copyhold lands 
to another in fee; the copyholder makes his 
will, and deviſes his lands to Murrel the plain- 


-4 Co. 24. b. tiff in fee, and then ſurrenders his copybold. 


land to the uſe of his laſt will, into the queen's 
| hands; and between the heir of the ſaid copy- 
holder, claiming by deſcent, and the deviſee, it 
came tobeaqueſtion, Who ſhould havethe land? 
And it was reſolved, that though the copyhold 
was ſevered from the manor, yet it ſtill remained 
copyhold land ; for it would be very unreaſon- 


4 ' able that it ſhould be-in the lord's power to de- 
Gro. Jac. 572. ſtroy the copyholder's eſtate ; and the granting 


the inheritance over to dnother, cannot veſt any 
greater intereſt in the copyholder, ſo as to make 
his land free, any more than it can deſtroy the 
grant by copy: And it was further reſolved, 
that the copyhold deſcended to'the heir, not- 


_ withſtanding the ſurrender ; for that was void, 


becauſe the lands were not parcel of the manor ; 
and the deviſe only will not paſs copyhold 
lands; and the copyholder ſhall pay all thoſe 
ſervices to the feoffee of the inheritance, that he 
uſed to pay, without keeping a court; for all 


| thoſe ſervices that ariſe by reaſon of a court, he 


is excuſed from, becauſe the feoffee can keep no 
court ; therefore ſuit of court, and fines for 
. alienation and admittance are gone; for now 

1 3 | | the 
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the copyhold cannot be fold, nor the feoffee 
make admittance or grant by copy; for he 
is not dominus pro tempore, the land being ſe- 
vered from the manor; but all thoſe things that 
were forfeitures before, are ſo ſtill, if the copy- 
holder be obliged to do them, as waſte, making 
a feoffment. So if the land were of the nature 
of Borough Engliſh, &c. it ſtill remains ſo (5). 
There is no way, for ſuch a copyholder to alien, 


but by decree in Chancery againſt him and his 


heirs. | As this caſe is reported by Croke, it is 
ſaid the copyholder's heir ſhall pay a fine, as be- 
fore; but how can that be, when there can be 
no admittance (2)? And Coke is againſt this; the 
caſe is but ſhortly reported by Croke. - 
When the lord grants the inheritance of all 
the copyhold lands, the grantee of all ſuch may 
hold a court (7), take ſurrenders, and make ad- 
mittances, though the grantee of one copyhold 
cannot; and this diverſity is taken by my lord 
Cole, in Neal and Fack/or's caſe, reported alſo 
by Crote; and the ſame point is alſo reſolved in 


another caſe of my lord Coke's ; for though it 


be not a manor ſtrictly, becauſe there are no 


2 1 


(p) [See 2 Leon. 208. ca. 257. 4 Co. 25. a. Robinſ. Ga- 
velk. b. 1. c. 5. and ſee alſo po. 212. N. XC. 313. (1). 

But note, that in this caſe the ſeverance of the copyhold 
from the manor is merely by the act of the lord; and, as the 
copyholder's concurrence was wanting, his eſtate ſhall not 
be prejudiced.) SLES | 

) [See poſt. 218. (.]  (r) [See poft. 319. 


Q freebolders ; 


; Cro. El. 39. 
cont. | 


pyholders; and ſo in effect ſeems to be a double 


ter that is before them; and ſo it is no new 
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freeholders (2); yet as to the granting copyhold 
eſtates, it is a manor; for in truth every manor, 
conſiſting of freeholders and copyholders, hath 
two courts, one a Court-Baron, and the other a 


Court for Copybolderf(t), whereof the ſteward is 


judge; and therefore what reaſon is there, ſince 
theſe are in effect tro ſeveral courts, and there 
are ſeveral judges of them (u), that the want of 
freeholders ſhould hinder the grantee from keep- 
ing a court for granting eſtates by copy, eſpeci- 


ally, fince the conſequence is ſo fatal? and there- 


fore if the lord releaſes the ſervice and tenure 


of his freeholders, yet the lord may keep a court 


for his cuſtomary tenants: And ſo though the 
lord cannot make two manors of one, conſiſting 


of demeans and ſervices, yet by his own act, he 


may make a manor of copyholders. This ſeems 
to be but a diviſion of the courts, which before 


were in one; for a manor ſeems to be ſo to two 


intents, as to the freeholders, and as to the co- 


manor; and therefore are there ſeveral courts in 
effect, and ſeveral judges, according to the mat- 


making of a manor to grant the inheritance of 
the copyholds, but only to put that into the 
hands of two men, which before was in one; 
and yet was as much two manors then as now. 


1 


20 — 


—_ 


(.) {See N. LXXXVI I.) 
(t) [See N. LXXXVIII ] . («) [See . LXXXIX. ] 
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But notwithſtanding all this, there are precedents 
that ſuch grantee of the inheritance of copyhold 
lands, cannot keep court, no more than the 
ntee of the inheritance of one copyhold. 
And it is ſaid, that a writ of error was brought Cr. EI. 103. 
upon the aforeſaid judgment; and becaule the 
opinions of the juſtices and barons were, that 
the judgment was erroneous, the party com- 
pounded, and the plaintiff in error had the land, 
and the defendant the corn upon the ground. | 
There is the caſe of Bright and Forth, where a Cro. EI 442. 
recovery was ſuffered of a manor, excepting 
the land in Bradway, in which were divers 
copyholders for life; which part in Bradway 
was afterwards es to the counteſs of 
Darby, who granted a copyhold for life. In 
this caſe it was reſolved, that the grant was void, 
becauſe there was no manor ; and though it 
was inſiſted on by one of the counſel, that there 
was a difference betwixt copyholds of inheritance 
and copyholds for life only; for when they 
were life, they could not be granted again; yet 
it was anſwered by Ander/on, that it was all 
one; and indeed what reaſon can there be for a 
difference why one ſhould not be granted again 
as well as another ; and why a court may be 
kept in one caſe, and not in the other? This cr. El 335. 
caſe was Mich. 37 © 38 El. and in Trin. 36 El. | 212] 
Anderſon was of a quite contrary perſuaſion, 
and held that a leſſee of the freehold of < copy- 
hold lands might hold a court and grant copies; 
2 | which 


1212 


4 Eo. 26. b. 
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which ſhews there is a material difference be- 


tween the two cafes; or elſe Anderſon was of a 
very variable temper. And indeed, this caſe 


doth not ſeem to contradict the caſes befare; 
for there the grant was of the inheritance of all 


the copyhold lands; here but of part; and a 


man cannot, by his own act, create two ſeveral 
courts and manors (9; but when the grant is 


Cro. EI. 662. 


8 
Oro. EI. 461. 


[213] 


Cre. EL. 483, 
224- 
a Leo. 328. 


of all the copybold lands, there is ſtill but one 


court for copyholders, which there was in effect, 
when the manor conſiſted of freeholders. But 


be it an authority againſt the granting lands by 
copy, it ſeems to be but weak, being both againſt 
reaſon and ſeveral other caſes; for after this 
it was held, that where a woman was endowed 
of the third part of a ' manor, and among the 


reſt of a copyhold tenement, that ſhe might grant 


it by copy; and for what appears, this was the 


only copyhold tenement that was granted her. 
But this being done by act in law, no prejudice 


could acerue to any body. 5 
The leſſee of a copyhold for a year ſhall 
maintain an gene firmæ (x); for the common 


law warrants his term, and therefore gives him 


remedy in caſe he be ouſted. So if the lord 


gives licence to make a —_ the AY ſhall have 
an ejectment. 


There is the caſe of Stephens and Eliot, 


where it was held, the leſſee of a copyholder 


——_— 


(%) [See N. XC.) (ﬆ) [See N. xc. 
could 


underſtood of a leaſe without licence, and for con 


gives up his power of adjudging about the leſ- 
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could not maintain ejectment at common law ; 2 = $35» 


and this is generally ſo; but then this muſt be 22 22. 
more than a year; for by the licence, the lord 7 775 et 
ſee's eſtate, becauſe when he hath given licence, 
it ſeems he hath an eſtate at common law, 
though of copyhold lands. It is held alſo, in 
ſome caſes, that if a leaſe be made without li- 
cence, the leſſee may maintain ejectment at com- 
mon law (y), for the leaſe is a good leaſe againſt 
any body but the lord. If a copyholder may 
by cuſtom make a leaſe, ſuch a leſſee may by 
common law have ejefone firmæ, making men- 
tion in his count, of the cuſtom, yet this muſt 
come on the other ſide, by ſome. In this di- 
verſity of opinion, it will be good to ſee what 
is plain, that ſo we may more eaſily determine 
and know what is uncertain. And firſt, it ſeems 


plain that a leſſee for a year of copyhold land, 


may have an gjectione firme : And it is very 

plain alſo, that where a copyholder may make a 

leaſe by cuſtom, ſuch leſſee may have ejemeut. [ 214 ] 

But the queſtion is, Whether ſuch leſſee need 

mention the cuſtom in his count (=)? It ſeems 

alſo to be plain, that leſſee by licence may main- 

tain the action for the reaſon before. But the mo. 272. cant. 
main doubt of the caſe is, Whether a leſſee, with- 


out licence, may maintain ejectment upon that 


— 


) [See N. XCII.] (=) [See the laſt note.) 
0.3 reaſon 
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reaſon that the leaſe is good againſt every body 
but the lord. And firſt, there is the caſe of 
Goodtoin ver. Longhurſt, where it was held, by all 
the judges, that ſuch a leſſee might ; but the 
caſe itſelf was upon a leaſe that was licenſed, 
And it is ſaid, in the caſe of Haddon ver. Arro- 
ſmith, that ſuch a leſſee may have ejectment. In 
the caſe of Collins ver. Harding, it is ſaid, that 
ejectione firmæ lies of copyhold lands; but it is 
not ſaid upon what leaſe. In the caſe of Spart, 
it is ſaid by Popham, that it lies in ſuch cafe; In 
the caſe of Stopper ver. Gibſon, it is adjudged, 
that the leſſee of a copyholder ſhall maintain an 
ejeFione firme ; but it is not ſaid, whether upon a 
leaſe for a year by. cuſtom, or licence; ſo that 


here is no caſe when this was the point of the 


[ 215] 


caſe, and but one caſe where the judges were of 
that opinion. 

On the other ſide there is the caſe of Stephens | 
and Eliot, where it was held per tur. that a copy- 
holder could not have ejectment ; ; and it is faid 
ſo in Laughter's caſe, and in Harriſon's caſe, 
that ejectment lies not of it, unleſs the plaintiff 
declare on the cuſtom ; and all thoſe caſes that 
are for declaring upon the cuſtom are againſt it. 
And this opinion is ſupported by thefe reaſons, 
that when a copyholder makes a leaſe, he deter- 
mines his will, therefore may the lord enter (a;; 


— 


(e) [See ante, 213. N. xCII. = 
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and if the leſſee enter, he is a diſſeiſor (5). And 
my lord Cole's ſaying, that a leſſee for a year may 
have ejectment, excludes others from having it 
A cuſtomary manor. may be held by copy of 
court-roll (c), ad voluntat. &c. and ſuch. a lord nun. cn 


may grant copies; but it ſeems it mult be of ſuch cs. - Ja -* og 
things as have been uſually demiſed by him; for Vel 4%. coor. 


* nas yy 


it ſeems he cannot grant all his eK by chusreconcited, 
copy, without they have been uſually de- un m“ 
miſed (4): For though they have been demiſed bag that 
time-out of mind by the ſuperior lord by copy, nner 
that will not warrant his demiſe by copy; be- 
cauſe the cuſtom muſt be, that time out of mind 
they have been granted per Dominum Maneri ; 
now they have not been granted by him that i is 
lord of the manor, though they have by the ſupe- 
rior lord. This caſe ſeems to prove that a cuſtom- 
ary manor to hold courts, c. may be without 
any freehold ſervices (e); and it may as well be [ 216 1 
objected againſt ſuch a lord's holding courts, that 
he hath no manor, becauſe no freehold ſervices ; 
but it ſeems he-may have freehold ſervices. 
A copyholder may ſurrender by attorney in 
full court (J); for of common right a copyholder 


— 2. 319-1(3), cntre.] 

(c) [Mr. Hargrave, (n, (2). to Co. Litt. 58. b.) ob- 
ſerves That © this is denied in Cro. Fac. 268. and is a 
point which has been much controverted :” and refers to Vin. 
Copyh. (E), and Com. Dig. Copyh. (C. 1).] 

(4) [See ante, 212. N. XC. 

(e) [See ante, 210. N. LXXXVIII.] 

J) [See N. XCIII. I a 

e may 


— 
{3 24S ov” 


Theſe caſes are x 0 
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may ſurrender in court, which is common law; 
as he may make a leaſe for a year without li- 
cence; and as an incident to this power, the 
law allows him to do it by attorney; and a 
copyholder may be admitted by letter of attor- 
ney ; but this is not of common right; for 
every copyholder is to do fealty (g), which the 
attorney cannot do for him ; therefore the lord 
may refuſe to admit by attorney (g); but if he 
do admit him, it is a good admittance, But 
vhere there is a cuſtom for a copyholder to ſur- 
render by the hands of two cuſtomary tenants 
into the lord's hands, there he cannot ſurrender 
by attorney into the lord's hands by the hands 
of two cuſtomary tenants ; for ſuch a ſurrender 
is warranted only by the n and therefore 
unleſs there be a cuſtom alſo to do it by attor- 
ney, the common law cannot give that as an in- 
| cident, for it allows of no ſuch ſurrender. 
$0au 56; 27. The lord himſelf may make admittances or 
grants at any place out of the manor, for he is 
[ 217 ] not confined any more than any other perſon, to 
E. Raym. 92. grant an eſtate at will where he pleaſes; but 
there being only cuſtom which enables the 
"ſteward to make ſuch admittances or grants, 
that which he does he muſt do upon the manor, 
| unleſs there be a cuſtom to keep a court out of 


* 


oy 4 4 4 8 . 8 1 
* — ”— 


— 


(g) [See pot. 252, 285. And it is now become uſual to 
| reſpite fealty. And ſee Harg. n. (5) to Co. Litt. 68, 4. and 
N. 00 to 68. b.] 


the 


. - \ 
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the manor, which will enable him as well as the 


cuſtom to do it upon the manor. 
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It is ſaid, that a ſteward may grant ee as — 


well out of court as in; ed quære (b)?- 


Feme copyholder for life takes huſband Who d. Raym. 2. 


doth waſte, this is. a forfeiture of the woman's 


eſtate; but if a ſtranger do it without the aſſent c 


of hs huſband, it is no forfeiture. 


If a copyholder be ſeiſed, by force of ſeveral 4 Co, 27. 3 
copies, of ſeveral parcels, by ſeveral tenures, if 


he commit a forfeiture in one, it is no forfeiture 
of the reſt: As if he commit waſte in part of 
black acre, it is a forfeiture of all that acre; and 
by the ſame reaſon, if waſte be committed in 
one acre, it is a forfeiture of twenty acres, if 
held by one tenure ; for the condition in law 
annexed to the whole eſtate is broken ; and ſo 
the lord may enter for the forfeiture: But where 
there are ſeveral tenures, though they be in the 
hands of one copyholder, there are ſeveral con- 


ditions in law annexed to the ſeveral parcels, 
and therefore the breach of the one is not ſo of 


the other. If ſuch a copyholder ſurrenders to 
the uſe of another, and the lord admits him by 


one copy, tenend. per antiqua ſervitia, the ſeve- 


ral tenures remain; but if the admittance were 
by one tenure, then it ſeems a forfeiture of part 
would reach the whole, becauſe the condition in 
law is but one. So if ſeveral copyholds eſcheat 


2 —— 


FEE 
—z 


(þ) [See ef. 251. 


[ 218 ] 


\ 
* 
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to the lord, and he grants them again tenend. per 


 antiqua ſervitia to A. and he commits a forfeit- 


ure in part, this extends not to the whole. 


He that comes in by admittance upon ano- 


ther's ſurrender, is if by him that made the ſur- 


4 Co. 27, 28. 


aſſeſſed. 


13 Co. 2. 
Stra. 447. 
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render, and ſhall luppoſe himſelf in the Per by 


him (3) 


Where a copyholder hath ſeveral bach of 
land by ſeveral tenures, the lord ought to aſſeſs 
and demand his fines ſeverally (4); for the fine 
for one may be reaſonable, for another unreaſon- 
able: And if ſuch a copyholder ſurrenders to 
the uſe of another, and he is admitted ttenend. 
per antiqua ſervitia, the fines mult be nd 


No fine is due RT upon a deſcent or - Cur- 
render, till admittance, for that is the cauſe of 


the fine (7); and therefore if after that the te- 


nant deny to pay, it is a forfeiture (m); but if 
the fine be uncertain, the tenant is not bound to 
pay it preſently, becauſe he could not tell what 
It would be; but he muſt pay it in a convenient 


time, or elſe the lord may appoint a day for him 


(i) [See N. XCIV.] 

- (#) [See Dougl. 722. Grant v. Aſtle; and the caſe of 

Serle v. Marſh, in Fifþ. on Copyh, Append. 280, 282. acc.] 
(1) CAnd, conſequently, in thoſe caſes where there is no 

neceſſity for admiſſion, no fine can be due. See ante, 157. 


N. LXIX. and poft. next page, and 289. 1 1843 
2 Durnf. and Ee, 485. Kitch-22--6-] )! 
(n) [Pof. 291, 2. 


ta 
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to pay it on; but a fine certain he muſt pay 
preſently upon admittance (z). Nete; The lord 
ought to aſſeſs a certain time and place for pay- 
ment of a fine uncertain; for the tenant cannot Hob. 235. 
carry it always about him, and he ought to de- 
mand it, 
When the fine is ; uncertain, it ought to be — pd 4 
reaſonable, or elſe it is no forfeiture if the tenant 13 0.3 
do not pay it. As this caſe is reported by Croke, upon a furen- 
it is ſaid, when a fine is certain, the heir ought forable. 
to tender it upon his prayer to be admitted (o). 
As it is reported by Cole, it is ſaid no fine is due 
until admittance (o), and that admittance is the 
cauſe ; and as Croke reports it, ſo has Moor, 627, 
ad if he do not pay it, it is a forfeiture. This 
ſeems to contradi& what he ſaid before; for if 
it cannot be a forfeiture until immer, the 
demand of the fine muſt be of the perſon of the n 
f tenant to make a forfeiture. So of rent. . 
When a ſurrender is made to che uſe of one, 
About expreſſing what eſtate the cgſuy que w/e 
ſhall have, he ſhall only have an eſtate for life (p), 
except there be a particular cuſtom to the con- 
* as if there be a cuſtom that he that hath 


(eh 8 Moore, 622. ca. 851. 4 Co. 27. b. de. Cro. 
Eliz. 579. and poſt. 227. (n).] 

() [The lord cannot refuſe admittance'till the fine be 
paid: He muſt fir admit, and then demand his fine. See 
1 Roll. Ar. 506. Copyb. (A); and 2 Durnf. and Eaff, 485. 
and ante, 218. (J). 

00 [See ante, 3. and N. VIII. %. 284. (6). 238. 
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an eſtate ib; & ſuit, he ſhall have fee; this cuſ- 
tom is good, and ſo of the like. The limitation 
of the eſtate is always added to the uſe, not to 
the ſurrender into the lord's hands; for a ſur- 
render of the eſtate gives up all the copyholder 
hath to the lord (9). Put the caſe then, that the 
ſurrender was made to the lord for life, to the 
uſe of another for life, what eſtate would the lord 
then have, and what could he make over? Or 
quære, Whether the words for liſe would be of any 
ſigniſicancy, though he that is admitted be in by 
the ſurrenderor? Vet may a man ſurrender to 
the uſe of his wife, for ſhe takes the eſtate from 
the lord, as an inſtrument to convey the eſtate to 
her (7); and ſo it comes not within the reaſon 
of other caſes, that they being but one perſon 
cannot contract; for he gives the eſtate to the 
| lord, and he amin the feme to it. | 

If one ſurrenders, and dies, if the ſurrender 
be preſented according to the cuſtom, it is good ; 
otherwiſe void (s). So if the cuſtomary te- 
nants, by whoſe hands the ſurrender was, die, 
yet if the ſurrender be preſented upon ue 
Or it is ſufficient (7). | 


— — * _ 


— 


ON [See Co. Litt. 59. b. and n. (2), ante, 155, N. and 
157, N. 
(r) [See N. xclv- ] (s) [See N. XCV.] 

(t) [If they remain alive, the ſurrender ſhould, regularly, 
be preſented by thoſe who took it. See Co. Copyh. ſ. 40. and 
pot. 279, 280.] 


11 
\ 
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If he, to whoſe uſe the ſurrender was, die be- 
fore admittance, yet his heir ſhall be admitted (a); 
for upon admittance the eſtate. is in the cefuy gue [C 221 ] 
ſe from the ſurrender by relation (2). Cy RO 
Where grants have been made by copy for : c 25: » 
life, a grant durante pwr es is good, but not Dher 4. Co. 30. 
vice verſa. 
A ſteward is a good Reward, to all intents aid 
purpoſes, that is retained by parol (x) either to 
take ſurrenders, or make admittances upon vo- 
| luntary grants : But the lord may diſcharge fuch 
| ſteward when he will, that is, if he retain him 
| generally ; yet a retainer generally by patent 
ſeems to be for life. The king's auditor.or re- 
ceiver hath no power by parol to retain a ſtew- 
ard to hold the king's courts ; but he ought to 
have letters patent of the ſtewardſhip of the 


tet. 


| e [See poſt. 288. ante, 218. N. XCIV. Caſe of Hale 
Hil. 1655, C. P. cited by Holt, C. J. in Clements 
v. 3 2 Ld. Raym. 1025. 1 P. n. 65. and 
Salk. 243. Robin}. Gavel. b. 1. c. 6. p. 98. Com. Dig. 

Boro. Engl. 4 Co. 29. b. Viner, Copyb. (B. e), p. 191. and 
next note, acc.] 

(w) [See the caſe of Vaughan d. Atkins v. Atkins, 
5 Burr. 2764. Ante, 218. N. XCLV. Poſt: 288, 9. and the 
books referred to in the preceding note.] 

(x) [Co. Copyb. ſ. 46. . Litt. 61. 5. Dyer, 248. 4. pl. 
79+ 4 Co. 30. b. 

And ſuch fteward, 8 by parol * may take a 
ſurrender as well out of court as in; ſo he may take the 
examination of a feme covert, &c. without alleging a ſpecial 
cuſtom; and that though the ſurrender be to his own uſe. 
See Cro. Fac. 526. Cre. Elia. 717. Harg. n. (6) to Co. 
Litt. 59. 3. 


manor 


4 Co. 31. 
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manor to make yoluntary grants. The king's 


ſteward ex-officio may make voluntary grants (y), 
much more may the ſteward of a common 


perſon (z), if he do nc diminiſh the ancient 
rent (a). - 
I The caſe of Shaw ver. Thomſon, as it is re- 
ported by lord Cole, is an authority that debt lies 
not in the king's courts for damages (b) above 
40s. but the remedy was in chancery, or in the 
court of the manor ; as it is reported, [by Moore] 
it is adjudged, that debt doth; lie in the king's 
courts, becauſe the court-baron doth not hold plea 
of things above 404. As it is reported by Cro, the 
queſtion was, Whether the damages were well 
aſſeſſed to 50 l. when the court- baron cannot 
hold plea of above 40 and it was held they 
were. | 
Underwood may be granted by copy or any 
other thing, parcel of the manor; 26 A fair ap- 
pendanr to the manor. TIS 


as 4 
— * 5 — * —_ 4 8 1 4 „ TT LA. * 


(y) my 4 Co. 30. Harris and Ju; acc. — 
(z) [See Moore, 1 12. ca. 252. Cro. Elia. 699. | 
Though he be Reward by parol only. See Moore, ubi 


2 his deputy may grant. Ibid, © 

Or his deputy's ſubſtitute. 1 Leon. 288. ca. 394; and ſee 
1 Lord Raym. 658. Com. Rep. 84. But a ſteward cannot 
grant in oppoſition to the command of: his lord. Cro, Eliz, 


699. and 5. 315. (p).] 


(2) [For if he does, it will be void. Cre. Eliz, 699. 


1 ante, 198. 
b) [— recovered in the court of the manor.] 


Cuſtom 


3 
' 
* 
[ 
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. .Guſtom for one copyholder to have common, 


ede oil, io ed % all the voter 


copyholders may have forfeited their eftates or 
intereſt therein. 


If copyholds come i into the lord's hands, if he co. ;r. | | 


make a leaſe of them for life or years, by deed 


or without deed, the copyhold is deftroyed (c), c 428. 


becauſe during thoſe eſtates it was not demiſed 


or demiſable by copy. en noe er ein 


ment in fee upon condition, and enter for the 
condition broken, yet it is not grantable by copy; 
but if he keep them in his hands never ſo long, 
or grant them at will, they may regrant them 
again by copy; ſo if the interruption be tor- 
tious, as if the lord be difleiſed, and the diſſeiſor 
dies ſeiſed, and after the lord's eftate is reconti- 
nued, the lord may grant by copy; ſo it ſeems 
if the diſſeiſor had made a feoffment in fee. 
But if they be extended in the lord's hands, or 
his wife be endowed, though the interruptions 
be by act in law, yet they ſhall never be granted 
again. 


— 


* 


(ee) ¶ For the lands are immediately enfranchiſed and be- 


come of a more honourable nature. See Carth, 428. * 
17. 4. 


| Copyholds ar are, i in the eye of the law, but eſtates at will $ 


and ſhall, therefore, be merged by the grant of the freehold. 
See 3 P. Mn. g. Dunn v. Green. 

See further of the Extinguiſhment of Copybolds, Com. 
Dig. Cepyb. (B. 3) and (L); Viner, Copyb. (F. b); Fiber 
on Copyh, c. 13. Lex Cuff. c. 23. Co. Copyb. l. 62,] 
| 10 5 If 


— 


2 Co 27. 2. 


© Cro. Car. 521. 

1 Keb. 720. 
Co. 126. b. 

: 215, 181. 
Oro. Ja. 573. 


Ut ſupra. 


Hutton 18. 


a — r ſolved and agreed in Lex Cuſt. 156. that no fine 
is due,  Quere of this? for though the eſtate 


it is below the majeſty of a king to perform ſervile ſervices. 
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If the copyholder accept a leaſe for years from 
the lord, the copyhold is for ever gone (4); and 
by the Ene ed a releaſe upon that leaſe will 
paſs the freehold and inheritance to him: But if 
a leaſe be made of the manor, and of a copy- 
hold tenement by expreſs name, yet this wil not 
exſtinguiſh the copyhold (e). 

If the copyholder takes a leaſe for years of 
the manor, his copyhold hath no continuance, 
but he may grant it by copy to another (/): If 
after the copyhold comes to the lord's hands, he 
aliens the manor by fine, &c. the alience may 
regrant it (J). 

The lord ſhall not nde the cuſtody of Juns- 
tick perſons lands, unleſs there be a euſtom for 


it (g); neither ſhall the king have it, for the pre- 


judice that would enſue to the lord (s). | 
In caſe of a widow's eſtate, it is ſaid to be re- 


TY — 


(4) If copyhold lands be in the hands of a ſubject, who is 
after preferred to dignity royal, the copyhold is extinct; for 


And yet aſter his deceaſe, the next who bath right ſhall be 
admitted, and the tenure ſhall be revived in him. 2 Sider- 
Vn 82. | ;. ab! 

(e) [See N. XCVI.) bez tam d ast il 

(FJ) [4 Co. 31. b. acc. And ſee 1 Roll. Abr. 498. Copyb. 
(B) and Com. Dig. Copyb. (B. 3).] | 

(g) [See Hob. 215. Cro. Fac. 105. ca. 43. Dyer 303. a. 


pl. 46. Hutt, 16, 17. 4 Co. 126. b. Ante, 186. Poſt. 307» 8.] | 


be 
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be adjudged in the woman, yet that is no argu- 
ment ſhe ſhall pay no fine, for the eſtate is in the 


heir by deſcent, and yet he ſhall pay a fine, and 
both are compellable to be admitted ; and then 
why ſhould they not pay a fine (þ) ? The like 


of dower and curteſy. 
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A copyholder had common in his lords waſte; n Hob. 190. 


the lord grants and confirms the copyhold land ya 


Yelr thy. 


to him and his heirs, cum pertinentiis ; adjudged 2 Lal U 6:. 
the common was extinct, being arinexed to his ; CO -\ 
cuſtomary eſtate, by the cuſtom, which eſtate . E 79- 


being determined, the common alſo is, and can- 
not continue without words to that intent, and 


cum pertinent. will not do; for the common was 


not appurtenant to the freehold eſtate granted by 


the lord; therefore care ought to be taken in | 


infranchiling copyhold eſtates, to add words to 


continue common and other profits apprendre to 


the copyholder after the infranchiſement (i). 


- 2 Vernon 250. 


Poſt. Carter's 


6, 7, 22+ 
ernon 393. 


In this caſe is cited the caſe of Ford ver. co. ja. 283. 


Ward, where the lord granted to his copyholder 
the freehold of his copyhold, by the words of 
(Grant unto him all the lands, tenements and 
hereditaments thereto appertaining, and thereto 
uſed and occupied); and it was held he loſt his 
copybold (4); the reaſon ſeems to be, becauſe 


(b) [See N. XCVII.)J (3) [See M. XCVIIL] 


(4) [© His copyhold : ”.—Perbaps it ſhould. have been 


« his common :” as in that caſe it was adjudged that, as the 
copyhold was extinguiſhed on the conveyance of the free- 
hold, the common was, in conſequence, loſt ; the eſtate thus 
ceaſing to which it was annexed, See the caſe of Marſham 
v. Hunter, Cre, Jac. 253.] 


3 i 4 VP d : 


„ ! the 


S*. 


e My lord Coke, in has Treatiſe '6f Copyholds, 
7 ſuitll, that if the lord demand his tent of the co· 


43 OF /CUSTOMARY/ A = 
the common was nothing appertaining, He. to 
the freehold he gtanted: But as this caſe is re- 


Mo, 657. ported by Moor, no other words are put in () all 


commons, &. appertaining to the ſaid meſſuage; 
and there another reaſon is added, via. now he 
claims by the lord who cannot have common 
in his on ground. But this is a reaſon only 
1 the common is in the lord's ſoil; but ths 
; REIT other holds where it is in another's it; , Which i is 
+ much ſtronger caſe; for as it ſeems in ſuch caſe 
there is no way to continbe'the common: For 
by the grant of the frechold it is gone, and the 
lord can make no new grant of it, but in his (oil 
he may. 41 10 ; ob Jon H - War my 


[- 


Sta. 447. pyholder, and lie faith that be Wnts money, and 
- Intreats the lord: to forbear until he be provided; 
that this is à forfeiture. © And that if the 16 
make a contigual demand upon the land, and the | 
copyholder is hot there, this ig a forfeiture; but 
if he demand bnoe, and nobody is there, Wis ty 
no fotfeittire;' Now as in other reſpects, '{ 
in this, copyhold "cuſtoms are hot to be ex- 
poundedby the ftriet tuler of law, whith appears 
from what Cote ſays, who owns 2 if the co⸗ 
pyholder b be not there.upo! upon the land, ĩt is is no for- 
bam ** in . of a condition for re- entry, 


3 #1 341 by 171 2 v7 19! I 3403 #7 2 * BORE 103 810 0 


5 5% t6 ien 2:11 0 9 Hinz galtxs 28 deo J 


= («In al r e Ie ſhould have bee « * 
all commons. See Moore, 667. [og 95: Tz 4 
* | "da 
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that had been a forfeiture to entitle the feoffor to 
an entry, But the condition annexed to copy- 


hold eſtates, is a condition. in law; for the eſtates 
of copyholders are but an eſtate at will, and yet, 
the law, makes an inheritance of it, and puts it 
out of the power of the lord to determine their 


' eſtates, 


ſo long as they do their ſervices, But 


when they fail doing this, the, law no longer pro- 


t ets their eſtates, but ſuffers the lord to enter; 

Ku then this refuſal, to do their ſervices muſt. 
be, wilful, as it ſeems, which, will amount to 
a determination of the will of the .copyholder, 
and not any other refuſal, if he f gnifies his 


102 449 


* 


deſrgn to pay, and ſo P continue his. willy. 
0 


and therefore, the caſe, 


wo, 


ph tb Fryar, where that was. h held no for- Nan 623. 


Ea 3 


ve, where the copy= 
in reated... th lard. to. forbear, is not 
T NS kg there is he cale of 


but, the.caſe itſelf Was upon. a demand zes 806. EE 


upon hes lad 20 three BR rent, no body. 


405 t 


Ty 01 4 in 125 299 5 that hs Bret 


100 


VOY oc 
aw was not annexed to the non-payment, ET, 

"9! 16 109% 

nag to o the 'v wilful refuſal : But two other judges 


11 5 


100 
et na 


back . 


0 be af orfeitare, and that a denial in law” [ 227 ] 


e 1250 1 ell; as 3 denial in deed ; ; Jed 


144 


(m)-[See N. XIX.) - 
R 2 and 


Heb. — 
— * 617. 
4 4 ©o. 27435. 
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und there i it is ſaid'to be held a forfeiture by the 


ſame two judges ; but the reaſon given was, be- 
raufe ſo long a non-payment amounted tc to a wil 


ful refuſal. 
My lord Coke ſays, that a demand upon ns 


land is no forfeiture, if the tenant be not there, 


unleſs it be a continued demand: And there is 
the caſe in Hobart, where it was adjudged, that 
a demand for rent or fine muſt be of the perſon 


of the copyholder (a), which proves that a denial 


in law will not make a forfeiture. The caſe 


was, the lord aſſeſſed a fine of twenty nobles 
upon his copyholder, and appointed him to pay 
it to his bailiff at his houſe within the manor, 


three months after; and the fine being not paid 
at the time appointed, * entered without any 


demand. 


_ The eaſe of Ni Name was this; the lord de- 
manded the rent of the copyliglder ; he an- 
ſwered, he bad it not with him then, but that he 


would pay it a8 ſoon as he could; the lord ſaid, 


[ 228] 


the manor, it had been no forfeiture. This caſe 


pay it at my houſe at ſuch a Gay; which houſe 
was within the manor. . Adjudged, firſt, that 
the copybolder's words (though a denial in law) 
was no forfeiture, but his. non-payment at the 
day aſſigned was a forfeiture, becauſe it amounted 
to a wilful denial, for he promiſed to pay it, and 
failed; but had the place aſſigned been out of 


(n) [See ante, 219.] 
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is apparently different from that next. preced- ; 
ing; for here was a demand of the copyholder | 
himſelf; there was no demand at all. There is Li. Rep. »6t, 
the caſe of Caſton and Utbert, where a widow 

had copyhold lands, and divers perſons came for 

the rent, whom ſhe put off with delays; at laſt 

comes a young gentleman and demands it ; ſhe 
anſwered that ſhe did not know him, but if he 

| would dance before her, if ſhe liked his dancing, 

ſhe would pay him; this denial was adjudged | 

no forfeiture, not being wilful. 

If the eſtate of the lord ceaſe by limitation of 105. g.. 
ule, and the uſe and eſtate of the manor are 
transferred to another, who demands the rent, 
and the copyholder denies to pay it; no forfeit- 
ure, without notice to him of the change of the 
uſe and eſtate. The like law of a 1 and 
ſale of a manor inrolled, c. 

It ſeems the law is the ſame concerning leaſe 
and releaſe; but if the manor be in poſſeſſion of 
the lord himſelf, and not in the hands of any 2291 
leſſee, and he makes a leaſe, and then releaſes, 
the leſſee having poſſeſſion; guære, if the copy- 
holder denies paying, if this is not a forfeiture, 
becauſe the entry of the leſſee is notice as much 
as livery, &c.? 

Non- appearance at court after ſummons is a Moor 350- 
forfeiture of the copyhold ; but without warn- 1 al Rep. 
ing it is no forfeiture, but only negligence; and > 88 55 
after ſummons it is a forfeiture, without an ex- pf 
preſs refuſal, as in caſe of rent : For the conſe- 


+2 "> "MON aduegce 


- 
" 
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- 


1 Leo. 104. 


Latch. 122. 
* 141. 


8 
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Fs 


quence 1s more fatal in this aſk” becauſe with- 


out the copyholder': 8 c there can be n 


$411 


| court. 


-It js held fer. tot. car, in Sir F. > Fo 8 caſe, 

that a general warning within the pariſh-1 is ſuf- 

fieient; ſo that if the copy holder doth not come, 

Jet him live where he will, it is a forfeiture, be- 

12 his tenant may ſend him word ; I It was 
e 


re likewiſe held, that ſickneſs, or a great 
office, may excuſe the copybolder's 8 attendance, 


and that ſeryices could not be done by attor- 


ney.(9), but an attorney may eſſoin. But a8 to 
the point of general warning, four days notice 
had been adjudged ſufficient time; and how e can 
a copyholder be ſummoned i in that time that 
liyes 200 miles off ? therefore it was held in the 
caſe of Taverner ver, Cromwel, that general no- 
tice is not ſufficient, but a perſonal ſummons (2): 


] The like in Grifp. arid Fryar's caſe. This © 225 


nion ſeems moſt reaſonable. If a. copy yhol 
bein debt, and i is afraid of being e, or is 
a bankrupt, and keeps houſe, theſe are good. ex- 
cuſes. Vide 3 Leo. 107, 

The lord comes to the copyholder, 104. re- 
quires him to do his ſervices, and the copyhglder 
anſwers, if they are due, he will do them, but it 
ſhall be tried at law firſt, whether they are due 


| by law; this is no arten, being no wilful 


— 
— 


— — 


2 22 7 


(o) n to | Ca. Copyb. ſ. 18. 1 ante, * (a) 
a LF Her on Copyh. 93+ acc.] 
refuſal, 


corrholbp TENURES. 


xefuſal. If the copyholder fay, if it be a court, 
he will appear at it, if not he will not, this is no 
forfeiture; but if there were no controverſies 


189 


about the court, but that is only uſed as a ſhiſt, 


cher it ſeems it is a forfeiture. bal 
If a copyholder refuſe to be admitted, it is a 
4 ee If a copyholder come not to be ad- 
mitted where the cuſtom of the manor is that 
** yoke heir ſhall come to court to be admitted; 


and if he do got, proclamations ſhall be made 


for him to come in; and ſo in the two next 


Style Þ7- 


$ Co. 100. 


courts, or elſe that the lord ſhall ſeiſe; this is a 


forfeiture, for the cuſtom is a good cuſtom (g). 

being only to compel the tenant to come in and 
be admitted. But [otherwiſe] if the heir be beyond 
| ſea at the time of the deſcent, or within age, non 
compot, or in priſon. But it ſeems ſuch cuſtom 


would bind a feme covert (7), being like to the 


caſe of fines: at common law; in which caſe 


* 


231] 


they only were not bound who could not make 


claim; but a feme covert having a huſband, 
may claim by him, and therefore ſhe was 
dound. But if ſuch, heir be within England, 
at the time of the firſt proclamation paſſed (), 

and then go beyond ſea, he ſhall forfeit ; for he 


—_ 
—— 


+: (0) [SeeN..C.] - 
(e) (The copyhold eſtates of be covert are prifirved 
_ from. forfeiture in theſe caſes, and the manner of their ad- 
* miſſion, and the lord's remedy for his fines, e and 
regulated by the fat. 9 Geo. c. 29]. 
) [See 8 Co, 100. b.] EY 
5 R 4 had 


— 


ox cus roMART AND 
had warning, and ought to have come in, and 


not have diſabled himſelf from making claim. 


A* court he is to make claim ; fed guære. It was 


_ 


But if he had gone beyond ſea, after the de- 
ſcent (2), and before the firſt proclamation, this 


had been no forfeiture;- for at the time of the 


faid by Williams, that becauſe the lord cannot 
have any ſervices done him in the mean time, 
chat the lord may ſeiſe the lands and take the 
mean profits, and ſhall not be anſwerable for 


them. Sed quære (u). 


If a jury or homage refuſe to preſent the 
articles according to their oath, this is a for- 
feiture of their copyholds, for the prejudice 
thereby enſuing. If the copyholder make a 
leaſe (t), it is a forfeiture, yet it is no diſſeiſin 
to the lord (x), which is plain from the caſes 


[ 232 ] that ſay ſuch a leaſe is good againſt every body 


but the lord; for it could not be a leaſe at all, 
if it were a difeifin,” It is a forfeiture, becauſe 


the copyholder has broke the cuſtom of the 
manor, by bringing in a tenant without any 


admittance; but it is no diſſeiſin in favour of 
the lord, ſince the copyholder hath ſuch eſtate 


* 


— 


65 [See N. CI. 
(u) [See Carth. 41—5. 3 Durnf. & Eaft, 162. and 
. 308. N. CLxXl.] 


(w) [i. . A leaſe not warranted by cuſtom, See ante 


212, &c.] 
(x) [See 620. 309. (v). J 
as 
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en may laſt much longer than the leaſe, and not 
a bare leaſe at will. 

A leaſe that will make de forfeit « Bun. my. | 
his eſtate, ought to have a certain beginning 
and end, or elſe it is a void leaſe, and aan 
convey at moſt but an eftate at will, which is 
no forfeiture. A copyholder for life makes a Jones 222 
leaſe for a year, and then makes a leaſe to the 3 
ſame party for another year, to commence one 
day after the firſt year, and then ſurrenders his 
copyhold to the lord; it was adjudged the ſe- 
cond leaſe was a Py PrP ; for it is not war- 
ranted by cuſtom, and ſo being out of the , 
cuſtom, it is, as every other leaſe for years, a 
forfeiture ; for though it be not to commence 
till after the firſt leaſe ended, yet the land is 
charged with a double intereſt, one in præſenti, 
the other in futuro; which is againſt the cuſtom, 
and ſo a forfeiture (5). Secondly, It was ad- 
judged this leaſe was void againſt the lord, Who 
had the land by the ſurrender, and when the 1 Rol. Abe. $10. 
lord enters by force of the ſurrender, he is in 233 
by title paramount the leaſe. But it ſeems the 
firſt leſſee ſhall enjoy his leaſe, or elſe it were in 
the power of the lord to defeat his own grant. 

There is nothing ſaid of this; but the caſe in 
Rolle is, That the leaſes were executed at one Rall Ar got. 


and the ſame time; and then the leſſee, being 


8 


0) [See 1 Rell, Ar. 507, 8, Gogh. (D), #8, be. © 
and poft. 234+] : 
farticeps 
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me eee may perhaps forfeit 3 yy as 
the caſe is reported by the reſt, the leaſe was 
A * to him to commence in reverſion; and ſo 
bis as much party to the wrong as in the other 
Cro. v ray; and ſo it ſeems the lord may enter pre- 
ſſentiy. The ſame point of ia leaſe for a year 
except a day; adjudged a forfeiture. 
dee 1. er. A. makes a leaſe of his copyhold ve a 
3 dear, and then covenants the leſſee ſhall enjoy 
it de anno in annum. No forfeiture, only a 
ccvenant and not a leaſe. Lure, and ſee the 
book; tor the words Couenant and Grant make 
Ero. Car. 20. leaſe, e. But in another caſe it was held, 
Cr. Pe. 95. that theſe words by conſtruction might make a 
leaſe, Where the lands might be let; but other- 
wiſe where the lands could not be let; which 
diſtinction ſeems very reaſonable ; for the words 
themſelves do not import a leaſe ; and it would 
1 be a very injurious, conſtrpction to make them a 
„Lig! N and ſo a; forfeiture, when. urn only im- 
2 ee themſelves a.cavenant (z). bal. 
a 75 gi wor leaſe; for years by parol, to ona on in 
2 den Abe. ges. futuro, is a forfeiture, becauſe of the unlawful 
Yor 39a. 1 zona made to the lord” 8 diſheriſon. | 
8 The lord gives licence to his copy holder to 
N - make. a leaſe for 1 Tenn. to begin 


2% GH 1 9 emndinedpri—g N 
7 _ i = #S „ * * ä 


* r 
„ int) (Mr. CE remarks that * though in general « 
20 covenant amounts to a leaſe, yet it ſeems harſh to give 
“ ſuch a conſtruction where a leaſe amounts to a forfeiture, 
and the-intention of the parties may have effect by way 
A agreement,” N. (4) to Co, Lit. 59 4. 


next 


» 
. 


WW mike... —— _— A 


K nend Wbie 


"next I pagina 7 abe copy holget makes à leale 
ee by 115 re Wise, makes ano- 
"ther leaſe 1 f I ndenture; to a other r for twenty⸗ 
one years to egi in at Michaehha next; it 

"held by ade 1 n that this was a forfeiture; ' fed 


63 FI] 


guære; for the leaſe was void in point of in- 
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tereſt, and only worked by way of eſtoppel 


betwixt the parties; and if no intereſt 'paſſed, 
how could it be a forfeiture ? yet had the firſt 


"leaſe been ſurrendered, the ſecond leaſe would 
have taken effect, and then the land had been 


charged. with” A teaſe” without licence; - but till 
that happened, the land Was charged with. 
nothing in Point of intereſt. And this is not like 


the caſe of a fütüre Teaſe ; : for there the land is 


bound preſently; and though this may happen 
to de à charge, yet the fuppofnion is foreign, 
and ought not to be intended to werk a forfeit- 
ure. If a man make à deed of ſegſſment of 


* 


bis copyhold, ora "demiſe for life,” without 


livery, no. forfeiture, becauſe., without, yy 
nothing palſes (a) z but by a leaſe. for years an 
intereſt paſſes the delivery of the deed, and 
Ae that is \ forfeitiire | n 
My lord Cale lays, af tenant. for lie ef a 
cle ſuffer a recovery by plaint in che lords 
"*eourt;' as a copy holder of inheritance,” this is a 


[ 235] 


1 Inſt. 59. 4, 


Co. Cop. 163, 
Mod. 199. 


: ile Vyt Les Hut. Vage 2 ſays it was : 


; - (a) [See 05 Curb. c. a Com. 4 . (M. i 
Viner, Copyh. (G. e) & (. e); and 50. 255. N. CXVIIL 

338. N. CLXXXIX.] | 
otherwiſe 
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otherwiſe adjudged in the caſe of Bird and 
Keck. Ideo quere (b). If a copyholder erect 
new houſe upon the land without licence, it is 
no forfeiture (c), becauſe it is for the meliora- 
tion of the ſtate of the land; but then it ſeems 
this houſe muſt be ſubject to all the cuſtoms, of 
7. copyhold. land; therefore if he pull it down 
| again, it is a forfeiture. 
x Butt, „% Waſte, either voluntary or permiſſive, i is 2 
7 Roll Ar. go forfeiture of copyhold lands, unleſs there be a 
Ec. 165, cuſtom to cut trees, Ac. It ſeems if a ſtranger 
doth waſte in the copyhold lands, it is no for- 
feiture, becauſe not the copyholder's at (4). My 
| lord Coke, in, numbering permiſſive waſte, doth 
Hare Rep. not reckon the waſte done by a ſtranger. And 


5 further it is reſolved in * caſe, that if the 


*- — 


* * 9 ——— 9 i. 
a. 4 £4 


| "Ii [See N. CIL] | 
(e) LI Roll. Abr. $07. ahi. (D), pl. 6. acc. 
ZBut ſee Dyer, 321. pl. 31. in marg. Hutt. 103. 4 Lan. 
5 241. Ca. 383. contra As it altereth the nature of the 
thing, and putteth the lord to more charge.” 
See alſo Co. Litt. 53. a. That if a leſſee for years of 
_ freehold lands build a new houſe on the premiſes, it is 
waſte. Though 2 Roll. Ar. 815. Waſte, pl. 22. is contra. 
(d) [I Roll. Ar. 508. Copyb. (D), pl. 17. 4 Co. 27-0. 
(See it.) 4 Leon. 241. Ca. 381. acc. and fee n. (2) to 
Co. Litt. 63. 4. Fs | 
But Moore, 49. pl. 149. is contra. And Chief Baron Co- 
mynt ſays that it was reſolved contra, and agreed to be ſetiled, 
in Lutw. 802. Dig. Copyb. (M. 3). And ſee 1 Yef. 462 
| Rook v. Warth, where Lord Hardwick ſeemed to conſider 
the copyholder as anſwerable for waſte in all caſes, except 
it were occaſioned by the act of Gop.] 
15  buſband 


C 
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huſband commit waſte in lands of his wife's, it 
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is a forfeiture ; but if a ſtranger commit waſte, 4 Co. 27. a. 


it is no forfeiture; and it ſeems every forfeiture 
ought to be the wilful act of the copyholder, ſo 
as it may amount to a determination of his 


[ 236 ] 


Turning plowed land to hop ground or a piſ- Lit. Rep, 267, 
cary is a forfeiture. It is ſaid to be reſolved in 8885 


my lord Montague 's caſe, that a copyholder by « W 9 


common law, cannot take houſe- bote, Nc. but 
muſt have a ſpecial cuſtom to warrant it. There 


is the caſe of Eaſ and Harding, as reported by 


Croke, that a copyholder cut down timber-trees, 
and let them lie five years, and after the action 
brought employed one of them; but the j Jury 
found he cut down the trees for the reparation 
of his houſe; and even in this caſe two judges 
were of 1 that it was no forfeiture, being 
cut down to repair; and yet in the putting this 


caſe, there is no cuſtom ſaid to be found for the 


cutting down timber for reparation. But Moor, 
in arguing, ſays, that it was found ſo. Here 


the trees were not employed in five years, and 
then but one employed, and that too aſter the 


Ate. gots, 


action brought. Moor, in reporting this caſe in Move 398: 


the former part, ſays, the copyholder cut down 


two trees, no cuſtom being found one way or 


other, for the cutting to be a forfeiture or diſ- 


| puniſhable. - And then a little further he faith, 


that the j jury found the cuſtom for cutting trees 
for reparation ; and then afterwards he lays, 


that i it was reſolved, Doing of reparations as it 


is 


2371 


237: 


Cr EL 
1 Roll. 


r 
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is found, though it be ſive years after. the cute - 


ting, and after entry for the forfeiture, and 


action brought, is a diſpenſation for the forfeit- 


| e ure. The opinion of Nopham was, that a 


copyholder may eut- timber for reparation, 


. without cuſtom. It was,, adjudged, between 
Cro. 1 36. > Dawbridgei aud Cucle, that a copyholdęr may 

op off the under-boughe without: a ſpecial 
oy cuſtom, but not the topyboughs, becauſe that 


would cauſe a putrefaction in the timhen It 
ſeetns-reaſonable that à copyholder ſhould have 
timber to repair, A fd guære (e), In. Swain's, 
caſe a cuſtom was found „to, take hauſe-bote, 
frre · bote; . Cuſtom -that |,every;,copyhold 
tenant e xt ere trees at their will and 
pleaſure is unreaſonahle and void; for, then 2 
tenant at will might doit. S0 it is for, a copy»: 
holder for life to doit; and one of: the reaſons; 
given ĩd, that the ſucceeding) oopyboldes ould 
not heve:wherewithal to maintain the,houls and, 
the ploughꝭ which plainly; intimates.that a ber. 
Holder may cut timber o make reparations; 


and the rather, betauſe permiſſive walie| 1 1A; 
r forfeiture in him. It there is a copyholder. for 


been bn rulfefn cone, arne: fz pere, 


Ei % Rabe gs l. br mlt 
288 05 2 120 botes 350 wenthn back 


| — ogy e le 582. Fe ag, Ae 


But to enable him to take them en any other, lands of his 
. bord, a ſpecial cuſtow muſt be. ſhewn, 4 Co. 31. 15 


e 


cor YHOLU DP TENUR ES; 


far Iife, (und ſo for that copyholder to name? 

his Fucceflor, ſuch a! tenant for life cannot by | 
cuſtom cut timber“. Nut if he had been a copy- * 
holder of inheritance, fuck cuſtom is good. 
Audi my lord Cate iſays, that if à copyholder 

doi waſte, it ãs a forfeiture, unleſs there be 2 
cuſtam to the contrary. If there be a cuſtom 


bor a copyholder to take timber for repara -- 


tions; fuel; c. ſuch a cuſtom is good, though the 8 co. 64. 
copyhalder have but a particular eſtate, though 

be cannot do hat hie will rith the timber. 

Af the copyholder take the ſhrouds of trees 

by cuſtom, if the lotd takes the body, an ac 

tion on the rcaſe lies againſt him (), which 
feetns to prove, that the lord may not cut down — *. 
the trees upon the copyhold lands, which is N e 
very reaſohable; for the copyholder hath a 

pndtuler intereſt in them; and thef if a copy 

holder of inheritance cannet eut them "down 

by cuſtom, the timber may ſtand and rot, and 

no body tlie better forte 

Where a copyholder may take trees for re- 


paration; the cops e him, and 


{ell them, tg, help to 3 the charges. Copy- 
holder for life cuts down trees, the lord may 
take hem. 80 ſeems, If he be a eopyholdet 


ha 


* [See I Rall Abr. 560. ol 8. and 2 Dune. and E, 
746. Mardiner v. Eliot, fra. 1598] (0) 

(F) [Bee pop. 439, J0. N. (4) 00 lin bo. b. 4. 
Kam. 551. acc. = 
"i 


| 
4 
1 
| 
| 
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| of inheritance, if there be no cuſtom (g). Un- 
derleſſee cuts down trees, it is no forfeiture of 
And. ge the copyholder's eſtate (5). 
; If the lord grants his trees growing upon the 
land, or which after will grow, he may cut the 
now growing, by force of the grant ; but 
: as to thoſe that are not grown, the grant is void, 
#3 Co. 3. Two years value, for a fine for an admittance 
upon a ſurrender, was adjudged to be unrea- 
ſonable (i) ; but where copyholds are only for 
life, and fall into the lord's hands, there the 
intereſt paſſes from the lord, and ſo arbitrio 
domini res æſtimari debet (); but in caſe of ſur- 
renders, the lord is only an inftrument. 
nete, be lord of the manor may cut down the 
Ln. timber- trees growing upon the copyhold lands, 
provided he leave ſufficient for houſe- bote, 
Ec. (1) This muſt be underftood where there 
is no cuſtom for the copyholder to cut timber- 
trees. Therefore the caſe before muſt be under- 
ſtood, when the lord cuts down the trees, there 
not being ſufficient left for fuel; for though a 
cuſtom be alleged for taking ſhrouds for fuel, 


hen oh. £. 9 0 ** 1 * . * 


(9) „ where be is/ at tie to Wan 26 etovers; 
for the lord is, prima facie, entitled to the timber growing 
on the lands of his copyholders, ſave as to botes. See Lord 
—_— Fiſter on Copyh. g8—100. 2 Dum. & Tal, 


(b) [See n. (2) to Co. Lit. 63. 4. and ante, 235 (J.] 
(i) [See N. CIII.] (#) [Sce N. cav.j 
_ (1) (See above n. (z). 1 


it 
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it is no mote than the common law allows ; and 
therefore if the lord cut down the trees without 


take ſhrouds of, an action upon the caſe lies 
againſt the lord. And my lord Cole, preſently 
after he had laid it down as a reſolution that 
the lord may take the timber- trees, leaving ſuffi- 
cient for the copyholder for houſe- bote, c. 


239 


— 


21 6 


puts a caſe of an action upon the caſe brought g 


by a copyholder againſt his lord, for cutting 
down pollingers, where, by the cuſtom of the 


manor, every copyholder had the loppings of 
thoſe trees for fuel. And this caſe is cited to Cro. FL 62g. 


prove that an action of. treſpaſs lies againſt the 
lord for cutting trees, not leaving ſufficient, ſo 
that the eaſe muſt be underſtood, where there 
was not ſufficient beſides; or elſe my lord Cole 
cites a caſe where it is reſolved that the lord can 
cut down none, to prove that an action of 


treſpaſs lies for cutting, and not leaving ſuffi- 5 
cient; which, follows another reſolution in the 


ane caſey that the lord may cut down timber- 
trees, leaving 'ſufficient z and the cuſtom to cut 
makes no alteration ; for it is reſolved in the 


ſame caſe, that every copyholder de com. jure 


may taketrees for houſe-bote; ſo that the laying 
the cuſtom ſeems to be only by way of caution. 


Mod. 546+ 355» 


b It ſeems if a copy holder commit \fe- Strange 447. 


8 


x—Ü—ä—ä— — 


(m) DDr 2 . 


diminum, ſcilicat ad ipſum de cujus feods oft, — I. 3. 
fol. 130. [See Wright, 115. n. (0. 


; 8 W 1 


14. Raymond, 


Co. Cop. 150. 
164- 
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leny or treaſon, he. forfeits to the lord, with- 


out any particular cuſtom ; elſe a felon would 


have no puniſhment in his poſteriry, if he had 
copyholds of never ſo great value. Coke, in 
one place, ſays, if a copyholder commits felony 


or treaſon, he forfeits his copyhold preſently ;' 
in another place he ſays, he forfeits upon pre- 
ſentment (#); and in a third place he ſays, the 


lands eſcheat to the lord. In none of theſe 


caſes he mentions any. cuſtom, but ſpeaks 


generally. It is a forfeiture preſently before 


indictment or 2rtainder, as it ſeems (o), becauſe 


the cuſtom will not, in favour of a felon, ſup- 


port an eſtate at will, but let the lord determine 


it, as in caſe of any other eſtate at will. The 
law will not give his eſtate to the king, becauſe 
then the lord would loſe his ſervices (p); yet 


in Packinton's caſe, a cuſtom is alleged for the 


lord to have the forfeiture of his tenant's copy- 


hold land for felony; and there the cuſtom was 


for the wife to have her free bench, and be ad- 


_- mitted, during which time he that had the in- 


heritance was attainted and died, and then the 


—_— 


©) As to forfeitures of copyhold act for wvpaſon or 


* felony, Vide T. Jones's Rep. 189. 2 Vent. 38. 3 Levin, 
93. 2 Vent. 38. 1 Lev. 263. 1 Lev. 34. 1 Bui. 13. 


2 Brown. 217. Godb. 287. Cre. Elia. 499. 


1 Leo. 1. F 


(e) [See N. CV.] 
= In Packington's caſe it was s adjudged, that the lord 
might ſeiſe; IE IIS Lew ak. 


Wife 


4 
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wife died; it was adjudged the inheritance was 
forfeited to the lord, notwithſtanding he was 
not tenant (q): the cuſtom was if any copy- 
holder be convicted of. felony (9). However, it Co. Cop. 164. . 
ſeems conviQion is not neceſſary (7) ; but if the f 
thing will bear it, it is good to lay a cuſtom. 
(-) My lord Cole ſays (/), that if a copyholder 9 
be outlawed or excommunicated, upon preſent- 306, 307. 1000. 
ment the lord ſhall have the profits of the 
lands. It is ſaid in Lex Cuft. 210. that if a 
copyholder be outlawed in a perſonal action, it 
is no forfeiture of his copyhold, but the king 
ſhall have the profits; gzere of this; for then 
how can the lord have his ſervices paid him? 
Were, If a copyholder forfeits any thing in 
outlawry, unleſs for a capital crime (a2). If a 122 
man be con vict of manſlaughter, and reads, he 
ſhall not forfeit. 'Incloſure of copyhold lands is 
no forfeiture eb ng If the lord hath uſed to 


* —_ A at. . * —_— 


(g) [See N. vl 

(r) [See the laſt page, N. CV.] 

(s) If tenant at will be outlawed, his eſtate is. deter- 
mined; but à copyhold is not forfeited or determined by 
outlawry. Lit. Rep. 234: 

A copyholder was outlawed, adj judged it is on forfeiture 
of his eſtate. 1 Leon. 99- Hetl. 127. (Poſt. g28.] 
(t) [See Cs. Copyb. . 58.] | 

(u) [See Yin. Copyb. (M. e), pl. 5. Ante, 185, and 
pot. 328. 4 Bl, Comm. 319-] 

(w) [Of Forfeiture on Encloſure, ſee Hutt. 102, 3 
Prec. in Chanc. 568. Sir H. Peachy v. Duke of Somerſet, 


1 Strange, 447+ S. C. Fiſh. on Copyh, 101. Vin. Cab. 
. c).] 


32 have 


TY 
Hut. BY 
Lit. Rep. 246. 
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Bae a field- courſe over the lands of the cop opy⸗ 


holder, if he incloſe them, and there hath been 
a cuſtom to fine for ſuch incloſure, it is no for- 


4 feiture; but if there hath been no cuſtom to 


fine, it Lets it is a forfeiture, becauſe the lord 
hath no other remedy. - Reſcous and replevin 
are forfeitures of copyhold land, becauſe they 


amount to wilful refuſals (#). won of 


Ero. Car. 7, 


Wan is a forfeiture (). 
Feme copyholder of inheritance es huſ- 


band, who makes a leaſe for years by deed in- 


dented, and dies; the feme may enter; or if 


| ſhe be dead; her heir may enter; becauſe the 


forfeiture for which the lord might enter, con- 
tinues no longer than the huſband's life, and 


then ſhe may avoid the leaſe; but if ſhe does 
| I any thing that makes the leaſe to have continu- 
ance, it ſeems then the forfeiture remains; but 


Ld. Raym. 
1000. 
4 Co 27. a. 


Cr. El. 149. 


2 Rol. * 599. 


[ 244 ] 


if the huſband doth waſte, as in cutting trees, 
there the lord's inheritance being prejudiced, 
the forfeiture always remains. So if the huſ- 
band denies to pay the rent, or to do ſuit; for 
| the lord muſt have his ſervices, and the tak 
-hath no way to avoid thoſe nonfeaſances. It 
was ſaid by one Judge, that if the lands come 
to the feme after marriage, it is no forfeiture, 
becauſe it cannot be ſaid to be her fault to take 
ſuch a huſband as would not do the. ſervices. 
But it ſeems this ho ES for the 28 


F 4 * 4 a 
— 


— 4 — _ 


(* tc. Cog . 72 
] [See laſt Pages u. (w). 


aforeſaid 
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aforeſaid, is of no uſe, and it is not mentioned 


244 


in any book. Moſt of the judges of England ©: ge BL 495 
were of opinion, that a leſſee for years (s) . 
might take advantage preſently of a forfeiture 


though his leaſe were to commence in poſſeſſion 
at a day to come. It is agreed on all hands, 


that leſſee for years of a manor may take ad- 
vantage of the forfeiture. 


A copyholder makes a leaſe for years, me 


lord grants the freehold in fee or for years, no 
body can take advantage of the forfeiture; for 
the wrang was to the lord pro tempore, and he 


hath diſpenſed with it by making a grant. 


Copyholder for life, the lord makes a leaſe to 


commence after the end, forfeiture, or determi- 


nation of the eſtate for life; the copyholder 
commits a forfeiture ; the lord will not enter; 
the leſſee may. Copyholder for life, remainder 


to another in fee, the firſt copyholder commits 
# forfeit, he in the remainder ſhall not enter, 
but the lord ſhall hold-it during the life of the 
firſt copyholder; for copyhold eſtates are not 
like thoſe. at common law; for in copyhold 
caſes the remainder is to commence after the 
death of tenant for life, and not after his eſtate 
or intereſt is gone. But in ſuch caſe the for- 
feiture of tenant for life would not prejudice 
the eſtate of him in remainder, unleſs there be 


Owen, 63. 


Roll. Abt. 358, 


Ld. Raym. 
100. 


g Co. 107. 4 
2 Leo. 73. 


[ 245 ] 


an 7 8 cuſtom for u. 80 if there be a 


— —— 


0 [See further, Fm N a (r. e).] 
$3 cuſtom, 
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| cr.2.89. cuſtom, that if upon a ſurrender- made, the 
* ceſtuy que uſe doth not come to be admitted before 
bares proclamations paſs, that he ſhall forfeit 
LT his eſtate. If in that manner a ſurrender be 
=. _  made-to the uſe of 4. for life, the remainder 
; to B. in fee; and A. ſuffers three proclamations 
to paſs, and B. makes no claim; yet ſhall not 
B. forfeit his remainder, for the cuſtom ſhall be 
taken ſtrictly; but the reaſon of the reſolution 
of the caſe implies, that had the cuſtom been 
laid to reach remainders too, it had been good, 
and the remainder had been forfeited in that 
caſe. : 
Cro. H. 598. Then there is the caſe of Raftal as Turner, 
where tenant for life of a copyhold, the rever- 
ſion to another in fee, contrives to ſell the 
copyhold to another in fee, which is to be done 
in this manner: The tenant for life is to com- 
mit a forfeiture, and the lord is to ſeiſe, and 
4. Rm. grant it in fee by copy to the vendee; all 
which is accordingly done; it was adjudged, 
that the intereſt of the reverſioner was no ways 
prejudiced by the forfeiture, Theſe authorities 
are grounded upon the higheſt reaſons ; for elſe 
| he that hath but a particular intereſt in copy- 
[ 246 ] holds, will have as good an. intereſt as thoſe 
that have a fee; for by ſecret covin he may 
commit a forfeiture, and ſo give away the fee. 
FF But notwithſtanding theſe authorities grounded 
Mo. 439 upon ſo good reaſons, there is a caſe in Meer, 
where a copyhold to two for lives to have /uc- 


ceſſive, 
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ceſſove, and the firſt committed a forfeiture, and 
it was adjudged that thereby the remainder was 
forfeited (a). 
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It is held by my lord Cake, that a preſent- © — Den. 
ment is neceſſary to make a forfeiture in thoſe 1 La, ___ 


caſes where the lord cannot be preſumed to 
have notice of himſelf, as if the tenant commit 
felony.. But it is ſaid per Cur. alibi, that pre- 
ſentment is not of neceſſity, but only for the 
lord's better inſtruction, and he may take notice 


_ himſelf- if he will. And indeed the reaſon 


given by Cole is of no cogency, that becauſe 
the lord cannot by intendment have notice of 
them himſelf, that therefore he ſhall take no ad- 
vantage of them without preſentment; for if 
he can take notice of them, why ſhould he not, 
ſince preſentment is not that which gives title, 


but only lets him know what he hath a title tor 


But however, it is ſafe to get ſuch things pre- 


ſented ;. and if there be a cuſtom for it, it muſt 


be pd Where the tenure is ſeveral, there gc 7. 


the forfeiture of one part is not a forfeiture of [ 
all 6). It is ſaid by my lord Cole, that if the, 


tenure be one, that a feoffment of part is a for- 

feiture of the whole. But it is faid ia Lex 
Cuſlom. that only ſo much is forfeited ; but if 
waſte be committed in part, that the whole by 
the ſame tenure is forfeit ; for that goes to the 
deſtruction of the Ways, © and ſo of the whole 


* I = 
* * 
22 —* 


(a) [See N. Vn. (6) 8 218, s. (0). 
| 84 copy hold 


8 * 


EI. 353. 


247 ] 


Co. 27.” 2. 
3 K . 


a 


Tothil 107. 


3 Keb. 441, 


[248] 


Vide Cro. Ca. 
234. and 1 Keb. 
15. 
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copyhold eſtates. But if there be no building, 


guære; for it ſeems unreaſonable then, that 


waſte in part ſhould be a forfeiture of the whole 


and fo it ſeems in caſe of feoffment of part. 
zi ab-og. Copyholder by licence lets for years, the leſſee 


makes a feoffment, he only forfeits his leaſe.” It 
is ſaid to be reſolved in Chancery, that if the 
father commits a forfeiture, and dies, and the 
lord admits his heir (c), that this is no diſpenſa- 
tion with the forfeiture, becauſe the anceſtor 
died ſeiſed of no eſtate, and ſo none could de- 
ſcend to the heir. This caſe ſeems to be unrea- 
ſonable, for it ſeems that the anceſtor died ſeiſed 
of an eſtate; for nothing removes the legal 
eſtate and intereſt out of him but the lord's ſei- 
ſure (d). 
There is a diſtinction taken in Keble, that 
whers: after the death of the tenant, the lord ac- 
cepts a heriot- ſervice, that is a diſpenſation with 
the forfeiture, but not where he accepts heriot- 
cuſtom : This proves, that after the forfeiture 
the eftate is in the tenant, elſe the lord could not 
have- heriot. The reaſon for the difference 
ſeems to be, becauſe in accepting of heriot-ſer- 
vice, he admits the heir tenant ; but in accepting 
heriot-cuſtom, he only admits the tenant died 


— 8 — 


(e) [The lord in all caſes muſt have notice of the ſorſeit- 
oy otherwiſe .it will not be a diſpenſation. See the next 
Fiſi. on Copyb. | 108. and ſee alſo Sth 334: N. 


CkxxVI I) 


() [See ante, 213. N. XCII.] 
e ſeiſed. 
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ſeiſed. Sed guere; for it ſeems to me to bes 
diſpenſation ; for he admits him to be tenant 
after the forfeiture committed; and therefore 
if the lord · accept of any ſervices after he knows 
of the forfeiture, it is a diſpenſation ; for why 
ſhould not the acceptance and acknowledgment 
of the tenant to be tenant after a forfeiture, as 
well diſpenſe with a forfeiture, as acknowledg- 
ment of the heir to be a tenant? But it was re- 
| ſolved in that caſe, that if the lord had once en- 
| tered for the forfeiture, no acceptance afterward 
ſhall conclude him. | 

If the tenant appear not at court after perſonal 1 Leo. 10. 

warning, and the lord amerce him, this is a di 
penſation with the forfeiture. If a copyholder 
come to his eſtate tortiouſly (it ſeems it muſt be 
by admittance, elſe the releaſe will not operate 
at all) (e) and commits a forfeiture, and then he 
that hath right releaſes to him, this ſhall hinder 
the lord's entry, becauſe now he hath, as it were, 2491 
another eſtate, of which he hath committed no : Brow, 149. 
forfeiture. Sed quere J). 

If the tenant repairs before the lord enters Moor, 393 
for forfeiture, this purges the forfeiture. Cutting 
trees to repair, and employing them hve years 
after, purged the forfeiture. 

:.. ſucceeding lord ſhall not oe advantage 2 Sid. 8. 
of waſte done in the time of the 3 


— 


— — 


(e) [See ant, I 57s N. LEIX.) (f) [See N. CVIIL.] 
8 lord, 


U 
- 
2 * | 
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le. Raymoud, lord (C). But yet it was adjudged, that if there 


[ 250 ] 


Co. 116. 
oor, 512. 
x Roll's Abr. 
727. 


be lord, and two coparceners copyholders, and 


one makes a feoffment in fee of her part, and 
then the lord makes a leaſe of the manor, that 


though the leſſee can-take no advantage of the 


forfeiture, that yet the heir of the leſſor may. 


The reaſon of the diverſity ſeems to be, becauſe 
waſte is a prejudice to the lord only, for the time 
being at leaſt; and is not ſo great a prejudice as 
feoffments, (and ſo it ſeems of other forfeitures, as 


denial of rent, ſuit. of court, c. and 4 fortiori 


for theſe forfeitures, for the denial doth no way 
prejudice the ſucceeding lord, ) but feoffment de- 
veſts the lord of his freehold and inheritance; 
which being ſtanding prejudices to the lord, he 
ought to have remedies as laſting as the harm 
that is done him. ere, If the leſſor outlives 
the leaſe, whether he may take advantage of the 
forfeiture? | 

Upon entry for the forfeitures the lord 
ſhall have the emblements (5); ſo if it were 
leaſed (i), copyholder (+) for life, remainder to 
another for life, the tenant for life accepts of a 


my n and ſale of hs n and inheritance 


— 1 K 


(g) [Salk. 186. Cre. Fac. 30 f. acc. 
Unleſs it be to the diſheriſon of thelord; 
See below, and 3 Durnf. and Eoft, 173. and ante, 247. (e) 


334. N. Clxxvil. 


() [See N. Cl.] (i) [See N, CX. ] 
(4) * ſhould begin a new line) | 
| O 


 COPYHOLD TENURES. 


250 


of his lands, to him and his heirs, and then of g cs. 106. 


a fine: This does not diſplace the remainder, 
but he has power to take at any time after the 


death of tenant for life (I). If the lord grant a 5 co. 107. 


| rent-charge out of the inheritance of copyhold 
land, and then grants the freehold and inherit- 
ance to the copyholder for life, he ſhall hold the 


land diſcharged during his life; ſo if there be a 


remainder over, it ſhall not commence during the 


eſtate for life. A lord may make a graut or admit- 4 Co. 36, ap. 


tance of a copyhold out of the manor, at what 
place he pleaſes; but the ſteward cannot, at a 
court held off the manor, make any grants or 
admittances (m); and in Cole's 1 Aff. 58. a. he 
fays, that a court-baron cannot be held off the 
manor, unleſs the lord hath two or three manors, 
and hath uſually kept court at one for all; 
which plainly ſhews, that a lord cannot make 
admittances or grants at a court held off the 
manor, no more than the ſteward. For Cole 
ſays, that if the court-baron be held off the 
manor, it is void; and he there ſpeaks of a 
court-baron as including the copyholder's court, 
where the ſteward is judge : But as hath been 
ſaid before, a lord may make admittances or 
grants out of the manor, at what place he 
pleaſes, which are Cole's words, and muſt be un- 


derſtood not at a court, but at ſome other time, 


[251] 


1 Inft. 61. b. 


or elſe he contradicts himſelf. It is held, that if 


the inheritance of copyholds be granted to one, 


(1) [See ante, 246, N. CVII.] (m) [See N. Cx] 
| ce 
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| he may hold courts where he will (); for it is 
no longer a court-baron 4 and that the lord or 
his ſteward may grant copies out of court, as 
well as in court: And as the caſe is reported 
ero El 10. by Croke, the grant was at a court held at another 
manor. But as Coke reports it, though the grant 
be at another place, yet it is not ſaid to be done 
Co. Cop 1. at a court (o); ſo guzre, Whether a ſteward may 
make grants by copy out of court (y)? but if 
bh a ſteward can, an under ſteward cannot (q). 
2 Cro. 5:6... lt ſeems a ſteward (if ſpecially empowered) (7) 
day tie a ener nt uf Sort., A copy- 
1 Len. 8d. holder may ſurrender to the lord by attorney in 
g Co. 75. court, becauſe he may do that communi jure, and 
cn. ſo the common law gives him power to do it by 
La Rf 16, attorney, as an incident to his eſtate (s). So a 
T'25 88 ] ſurr ender to the lord out of court is de communi 
jure, and therefore may be by attorney. But if 
the ſurrender be by the hands of two cuſtomary 
tenants, there it cannot be done by attorney 
without a ſpeeial cuſtom. + Admittance by the 
lord in court, and out of court, ſeems to be de 
commumi jure, and therefore it feems may be 
done by attorney. It is ſaid to be reſolved, that 
v Won eee agg by en with- 


* 
1 — _ 1 — __v__ 


(0 [1 Leon. 288. Ca. 394 Cre. Eliz. 103. acc. but ſee 
the laſt page, N. CX1.7 | 
(e) [SeeN. C Xl. in laſt page) 
() [See Cre. Elix. 103, and N. cx. in laſt 0 
* (4) [See N. CI. lad pagg.] (r) [See N. CXII. 
() IS an 216. N. XCIII. I | 


* 


out 


COPYHOLD TENURES. 254 


out deed, Pra#. Reg. 136. but that he _ 
admitted 91 dest without<deed.” Kyere/of 

this Wh” | * n ein: DIS; 

If the y benler be in priſon, and that be 110. 3e. 

cannot come, the lord () may appoint a + cop 

attorney” to go to him and take his ſurrender. 
Any words ſpoke by a copyholder in court; ; pun. 1e 
ſhe wing his intention to ſurrender into the lord's 
hands, amounts to a good ſurrender (w); as if 
he come in court and ſay, that he is weary of 
his copy hold; and deſires his lord to take it, this 
zs a ſurrender; but to ſay he renounces his co- 
pyholder, this is no ſurrender, becauſe he limits 
it to no body“. 80 if he ſay he is content to ſur- em 
render, it is no ſurrender ; fot that only expreſſes © 
his inclination to do it, not that he actually doth p 
it. Quœre, Whether words ſpoke out of court | 
will amount to a ſurrender (x)? 7 5 

Sir H. P. lord of a manor, whereof C. was 4 [2531 

copyholder in fee, and the lord pretended that L 
his copyholder had forfeited, and thereupon en- 
| tered into communication with him about it; 
and it was agreed between them, that C. ſhould 
Pay 5. to the lord, and ſhould enjoy the faid 
cuſtomary land (except a wood) for his life; and 
that C. ſhould have e whether he wauls . 


e 


= 


— 


n.. 


% [See N. CXIIL) (o) (See N. xv. 

() [See Com. Dig. Copyb. (F. 6). Pk Oak 5 4 Lei 
Cuff. c. 13. p. 102, &c. Fed. 312.] 

(x) [See N. C XV. 

* [See pt a8. (0), 


have 
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accepts a copy to himſelf for life, remainder to 


der for life only, and that the lord had the wood 
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have thoſe lands aſſured to him by copy, or by 


bill; and he choſe by bill, which was accayg- 


— 


ingly done; adjudged this was a good ſurren- 


_ diſcharged of the cuſtomary intereſt, Now the 
communication in this caſe ſeems to have been 


that which cauſed the ſurrender, for nothing elſe 


could; and for ought appears, this communica- 
tion was out of court. The acceptance by bill 
could not be the ſurrender in this caſe, for the 
bill was never made of that; ſo that it could 
only be the communication that amounted to a 


ſurrender. | 
Copyholder in fee comes into court, and there 


his wife for life, remainder to his ſon for life; 
this is ' tantamount to a ſurrender to the uſe of 
himſelf, e. but he hath his old reverſion in 


1 254 ] him; for there is no ground to make a ſurren- 


der o that by conſtruction, becauſe he has made 


x Roll, abr. no diſpoſition of it (). But as this caſe is in 


801. 


Rolli, it is ſaid, that it was no ſurrender; for that 


a copybold cannot be ſurrendered by a ſurren- 
der in law, but only by actual ſurrender; yet as 


3 Kal Bop. it is in other places in Rolls, it is as in Buſſtrode, 
2 Tl Abe, 11, held to be a ſurrender, but that the reverſion was 


2 25 


ſtill in the copyholder. | | 
A. covenants with B. to aſſure him all his co- 


pybold lands, and after he ſurrenders divers par- 


i. — 


— 


| O) [See N. CXVI.) 8 
25 Few 


— 
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cels by name, and ſome by buttals and bound- 
ings; at the next court the ſurrender is pre- 
ſented and inrolled, but with this addition, by a 
the name of all his copybold lands; there no Dyer, 251. 5. 
more ſhall paſs than what was named in the 


ſurrender (2). | 
If a ſurrender be made to the lord eng e. 5. 
no uſe, 1 it ſhall be to the uſe of the lord (a); 


for it cannot be imagined that the ſurrender 
was made to no end or purpoſe; and a ſur- 
render may be made to the lord, and no uſe | 
need be expreſſed. If a ſurrender be made to 


the uſe of another, without expreſſing what 

eſtate he ſhall have; a cuſtom that the lord may 

grant it in fee to him to whoſe uſe the ſurrender 

is made, is a good cuſtom (6), for he is a chan- co. El. 392- 
cellor in his own court; and ſo when the thing f 25; I 


is left uncertain, it is no way unreaſonable for 
the lord to determine what ſhall paſs. If a man 
- bargains and ſells copyholds lands, it ſeems no- 
thing paſſes but a uſe ; for copyholds are out of 
the ſtatute of uſes, and therefore ſuch a bargainor 


may afterwards ſurrender It to the uſe of the 


bargainee ; and no eſtate paſling, it ſeems to me 
to be no forfeiture (c). | | 


1 » 4 "Y 4 A 4 - 7 


ah _— 


(z) [See ante, 192 :, (a) [See N. CXVII. ]. 

(5) [But without ſuch cuſtom or future explanation, he 
ſball have only an eſtate for life. See ante, 3. N. VIII. 219. 
and po. 258. 

(e) [See N. CXVIIL] 


Copy- 


N 


: - * 


- [ 256 ] for then the lord would: have two deaths to de- 


Mo. . n. 27. 
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| Copyholder i in fee ſurrenders to the lord wich. 
Bp out declaring the uſe; at the next court, it was 
Tegranted to him and his wife in tail, remainder 

to his right heirs. Now this ſubſequent admit. 

tance explains to what uſe the un Was 
, A evpykalier i. in fee . to one for 
N life, the lane admits him in fee (4), yet the ſur- 
renderor has a reverſion in him; for the lord is 
but an inſtrument, and cannot deveſt the eſtate 


| Rn 05 of him that ſurrenders. But if there be a copy- 


holder for life, and he ſurrenders to the uſe of 
another for life, who is accordingly admitted, 
and then dies, yet the furrenderor ſhall not be 
admitted again; for by the ſurrender be paſſed 
away all his eſtate, and had no intereſt left in 
him. If the ſurrenderor had died, it ſeems that 
the eſtate of tenant for life was not ended (e) 


pend upon, either of which would bring him to 
the eſtate, and . * that bad an in- 
tereſt. 

Cuſtom that leſſee for life may let for eber. 
life, is void. It ſeems if there be a viſible in- 
convenience, that one copyholder for life ſhould 
change the lives by ſurrendering into the lord's 

xRol. Abr. 503- bands to the uſe of another for life, that the lord 


FY 8 * G 124 Py 1 
Che as — — —_— — * 


(4) {See ante, 193. 10 28. b, Se ll Bur 1543 | 
4 Thid. 1961. 5 Bid. 2776. 
(e) [See N. CXIX.] | 


will 
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will not be compelled to make admittances there- 
upon. 
"Fee tenant for life of a copyhold, took huſ- Dyer, 6 

band, and the reverſion of the ſame was granted 

to three for lives, and then the baron ſurrendered 

to the uſe of the firſt reverſioner for term of his 

life, and ſo he was admitted tenant, and died; 

and then the ſecond died; and the third prayed 

to be admitted; and his copy was cum acciderit 

foft mort. ſurſumred. vel forisfac. of the woman; 

and it was the opinion of the juſtices, that he 

ought not to be admitted; but the lord may re- 

tain it in his hands as an occupant (/). The 

reaſon is, becauſe the intereſt of the feme was 

concerned, who had not ſurrendered (g). But 

there was this further in the caſe, that baron and 

feme would have releaſed their right to the re- 

verſioner, but the lord would not hold a court 

for it: But it was decreed in chancery that he [2571 
| ſhould either hold a court or quit the poſſeſſion, 

It is reſolved in my lord Coke's reports, that 

when a copyholder ſurrenders to the uſe of 

another, and the lord admits him, that he is in 

by the Per by him that makes the ſurrender (+), 

This being ſpoke ſo generally, cannot by any 4 Co: 27: N 
fair conſtruction but extend to all ſurrenders, . 


2 


. 


0) e During the life of the huſband; for, on bis 
death, his widow might have entered. See Sher as Cited in 
the margin.] 


(e) [See ante, 190.] (5) [See ante, 218. N. XCIV.] 
T either 


— 


. 


257 


258 
E 2 Cop. 10 Yet Coke ſays in another place, that by ſurrender 


IInſt. 62:4 
£ meg 101. 


88 
Co. Cop. 103. 
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either by tenant' for life or in fee. But in the 


caſe of King and Lord it is adjudged, that if a 
copyholder for life ſurrender to the uſe of ano- 
| ther for life, who is accordingly admitted, that 


he is in from the lord, and not from the ſurren- 


deror. Popham 39. Quere well of this mat- 


doo. our. aa. ter (i); for the tenant for life hath not ſuch an 
eſtate as to be allowed to grant for life to ano- 


ther; but when a copyholder in fee ſurrenders 
to the uſe of another for life, he is in qua/# by 
the copyholder. This is againſt my lord Coke, 
and as it ſeems againſt reaſon, for the lord is 
but an inſtrument to convey ; therefore he is 
compellable to grant according to the ſurren- 
der (c); and no charge by him, while it is in 
his hands, ſhall be of any force ; and he that 
ſurrendered ſhall pay the ſervices ; and the words 
of Coke are general, that he ſhall be in by the 
- copyholder, in admittances upon ſurrender: 


to the lord out of court, the eſtate paſſeth to the 


lord under a ſecret condition, that it be pre- 


ſented at next court. But it hath been adjudged 
-Gnce, that by ſurrender to the lord by the hands 
of two'tenants, nothing paſſed, but the er. 

remained in him that made the ſurrender (/) ; and 
there can be no difference where the lord takes 
himſelf by the hands of two tenants; and if it be 


* 
** ttt 4 3 — | 


pm — 


(i) (see N. CXX.] (4) [See ante, 103. 255. (4).] 
(49 [See ante, 163 · N. LXXV. 193» N, LXXXV.] 


in 


— * 


„ VW. E. VERNON 
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in the lord, how can the copyholder pay the 
ſervices, or take the profits after 3 or LA. Raym. 44+ 
make another ſurrender? 

As well eſtates as deſcents of copyholde are to 4 Co. 29: b 
be guided according to the rules of common 
law, as a neceſſary conſequence upon the cuſtoms 
ary eſtates. So that if a ſurrender be made to 
the uſe of one, he has but an eſtate for life (n), 
unleſs there be a cuſtom to the contrary ;.- for by 
cuſtom a uſe limited to one & affignatis ſuis is ven . 
good to paſs a fee. A ſurrender to one & 7ribus 
afſignatis ſuis, adjudged but an eſtate for life; but 
in ſome caſes eſtates in copyhold lands are not 
guided according to the rules of common law. 
As where a copyholder in fee ſurrenders to the 
lard, who regrants it in this manner; Memo- [259 
randum, Quod J. W. cepit de domino ceux terres, Su = 434. 
cui dominus inde conceſſi t ſeifinam habend. eidem te — 22 
J. & Eliz. uxori gjus & bæred. eorum in tail; ad- f 
judged that Eliz. took by force of this copy, 2 Abr. 67, 
though ſhe was not named before the Babendum. 
But it was ſaid, that there was no more grant to 
the baron than to the feme; and yet there are the 
words cepit de domino cui dominus concęſſit ſeiſinam, 
which ſeems to amount to a grant. But ſince 
the judges thought that the baron did not take 
before the abend. no more than the wiſe ; this 
caſe doth not fully prove, that a perſon may take 
that is named after the habend. when there is 


Alm. _ 1 


+ 


E \ 


* * 
r 


(nm) [See ante, 2194220. 254. N. cxvl. ; -W 
T 2 ihe another 


"> 
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another only named in the premiſes ; for when 
both are named in the baberd. only, the admit- 


tance would be to no purpoſe, if both could not 
take; and perhaps at common law, if there be 
no body named in tlie premiſes, habend. to two, 
they ſhall both take, elſe the deed could have no 


effect; but an admittance to one habend. to him 


and another, may be good; /ed quere (n). 
An eſtate- tail in copyholds cannot be created 


by implication, any more than in freeholds; and 


if in ſurrenders there be at firſt good limitations 
of uſes, and then afterwards comes a vitiating 
clauſe, ſuch clauſe ſhall be rejeted. 

If a ſurrender be to the uſe of J. S. Babend. 
after the death of the ſurrenderor for life, this is 
a void ſurrender, being but one entire limitation; 
but if the ſurrender were to him generally, ba- 
bend. after the death of J. R. guere, If the ha- 


” bend. be void or not? But certain it is, that if 
the ſurrender be habend. after the death of the 


ſurrenderor, ad opus & ſum of his child then in 
ventre ſa mere, ſuch ſurrender is merely void; 
for a copyholder cannot ſurrender habend. after 


his death, and ſo reſerve to himſelf a particular 


eſtate, no more than a freeholder can convey ſo. 


There was a clauſe in a ſurrender: And if it 


happen that the child die before his full age, or 
day of marriage, then 1 do ſurrender the ſaid 


lands to the uſe of my couſin J. S. his heirs and 


(i (SeeN, CXXIJ. II 
8 aaſſigus: 
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aſſigns: This ſurrender was held to be void to 
J. S. becauſe the eontingeney did not happen in 
the life of the ſurrenderor; and a man cannot 
ſurrender to take effect aſter his death; it was 
not reſolved abſolutely that a fee may be limited 
upon a fee. Vide the book cited in the margin, : Rt. Rep; 
to explain theſe matters. This caſe, as reported ö 
by Rolls (as it is ſaid in Lex Cuſt. 120.) is an au- 
thority that ſuch future uſe is good. This is the 3 
ſame caſe as is reported by Croke, but directly 6 
contrary, and as it ſeems not grounded upon ſo (261 ] 
good reaſon as the reſolution in Croke (o); for, as 
before has been ſhewn, ſurrenders are not con- 
ſtrued fo favourably as wills (though Coke ſays co cop. gr. 
- they ſhould be taken according to the intent of 
the ſurrenderor); neither is there the ſame rea- 
ſon; for a man may as well order a ſurrender in 
his lifetime, according to the rules of law, as 

he may any deed to paſs away a freehold eftate; 
ſo that the intention of the party hath not ſo 
ſtrong an operation in a ſurrender, as in a will; 
and therefore that reaſon will not ſupport a fee 
upon a fee in that caſe, as it doth in a will-(). 
And then it is not at all like a uſe or truſt, in which 
| fee may be limited upon a fee, becauſe there 


A 


60 [See 1 Fearne 3 Rem. 416. 418. where that 
acute writer ſays that the opinion of our author i is, he thinks, 
excluded by decided caſes.] 

(se) [See 1 Fearne, 417. and the cafes by him cited, that 
CO OREN ROE: copyholds, ] | 


CY the 


* 
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- the legal eftate was not by any limitation ex. 


tended further than one entire fee-ſimple, which 

would be to extend an eſtate further than its 
original creation warranted. But a uſe, after a 
uſe in fee, was but-only to give an equitable 
right to ſomebody to have the profits, as long as 


the eſtate in fee laſted ; which is highly reaſon. 


able, that a man that hath a legal eſtate ſhould 
diſpoſe of the profits of that eſtate as long as it 
ſhould laſt; for ſo long had he a right to the 
profits himſelf, which right he may transfer to 
others, and there is no harm done to any body; 


[ 262 ] but to extend the legal eſtate, would be to keep 


* 
* 


the lord of the eſcheat eternally out; and it is 
only allowed in a will, becauſe of the want of 


cCcounſel to adviſe with how to do it. But a uſe 
in a ſurrender is not like this uſe ; for he that 


hath a uſe by a ſurrender is to be admitted to the 


„ 


legal eſtate, and is not ſeiſed to uſe; and there- 


fore if a fee might be limited upon a fee, in ſuch 


caſes the legal eſtate would be extended further 


than its original creation warranted, and a great 


eſtate be made out of a little one; ſo that it ſeems 
that a fee upon a fee in copyholds, is not good. 
c. H. 366. A ſurrender was to the uſe of one in fee upon 


condition that he pay 100. to a ſtranger; and 
if he failed, it ſnould be to the uſe of the ſtranger 
in fee; it was moved, whether this were a good 


Imitation, to add fee upon fee. The court di- 


rected the matter to be found ſpecially ; and it 
doth not appear what became of it afterwards ; 
| | . but 


f a . ͤ 0 0. - 


veſts before admittance; and therefore if there 


there be no body to take, the grant is void, be- 
n the eſtate muſt be ſomewhere ith; and the : 


habe A; T 4 grant 
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but B. (g) conceived the limitation to be good 
enough, and compared it to a uſe upon a feoff- 
ment (7); but for the reaſons before, it ſeems it 
cannot be compared to the caſe of a feoffment to 
uſes. 

A copy was . to the father and his fa, Cro. Jace 374. 
he having but one ſon ; this is good for the ap- [ 263 ] 
parent certainty. But if he had many ſons, 
void. Yet Cole ſays, that if a man ſurrenders 
to the uſe of his ſon W. and he has more ſons of 
that name, this uncertainty may- be helped by 
ayerment (). But if a man ſurrenders to the Co. Cop. 33 
uſe of his friend or couſin, this is void, and not 
to be helped by averment, for the uncertainty. 

So if the ſurrender be to the uſe of J. S. or 
J. N. Coke in his copyholder (7) faith, that a 
man may ſurrender copyholds immediately to 


the uſe of an infant in ventre /a mere; for that 
a ſurrender is a thing executory, and nothing 


be a perſon to take at the time of the admittance, 

it is ſufficient ; which ſeems to be reaſonable, Mo. E. onk, 
and to carry no inconveniency with it; for it is 13h, 29g > 
not like a grant at common law; for there if 


—_— * * 
— 8 — .< m4 W 


00 — J ] ©) [See the laſt page. 
0) (See 5 Co. 68. . acc.] (t) [S 35+] 


4 * 
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grant puts it out of the grantor. But in caſe of 
a ſurrender, there is no inconvenience at all; for 


the ſurrenderee hath nothing till admittance, but 
the eſtate is in the ſurrenderor, But then it 
ſeems, that if the ſurrenderee be not in e/e before 


the admittance, that the ſurrender will be void; 


for this. ſeems to be implied by lord Coke ; for 
he ſays that if at the time of the admittance the 
grantee be in rerum natura, that will ſerve; 
which implies that the admittance is to be made 
after the uſual manner: Not that the admittance- 


„ he ſhall be put off till there be ſuch a perſon ; 


for then it would have been to no purpoſe to have 
' aid, that if there be ſuch a perſon to take at the 


time of the ad mittance, Nc. for there is no queſ- 
tion but that it will ſerve, if the admittance 
muſt be ſtaved off till there be ſuch a perſon; 
and no queſtion but that the grantee will be in 


rerum natura, if the admittance be to be put off; 
and ſo he need not have made a queſtion, If he 


| be, Oc. And if he never come in e/e, then the 


"® 18 


we”: : 


: Roll. 


1317. 
u Abe 0 
415, * 

2 Bultt. 274, 
275. 


admittance-time will be eternally put off, the 
old ſurrender ſtand good, and no body be able to 
diſpoſe of the copyhold eſtate. 

In the caſe in Croke, no queſtion was made 
but that the ſurrender to one in ventre ſa mere, 
was good; yet it ſeems it is not fully ſettled, 
whether a deviſe to an infant in ventre /a mere, 
be good or no. {deo guære. However, in the 
"Talk caſe, there is no 9 to * till 
the 
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the birth, and in the former the eſtate continues 
in the ſurrenderor, Nc. | 

A copyholder ſurrenders to the 5 of the Co. Cop. 97. 
right heirs of J. S. he being alive, void; for it [26 2 1 
cannot take effect in preſents, as he would: have 
it, If a man ſurrender to the uſe of his own 
night heirs, quere, Whether the lord ſhall: not 
bold it till his death ()? a 

A copyholder by licence lets for ſixty years, to Lt Rp. i. 
- commence at a time to come; but before that 
time the leſſee enters, and then the copyholder 
ſurrenders his reverſion, it ſeems the ſurrender is 
void, becauſe the entry before the time was a 
diſſeiſin. 
Copyholder for life, remainder to another in 84. 36 
fee, the remainder- man ſurrenders to the uſe of 
tenant for life, the remainder to another, though 
the eſtate limited to tenant for life be void, yet 
the remainder over is good, and veſts preſently. 
It is made a doubt whether by the deſtruction of Wee 
the particular eſtate, the remainder that is in 
contingency be deſtroyed (x). As to this point 
we ought to diſtinguiſh ; for it ſeems ſome are, 

and ſome are not. As for example: If an eſtate 
be given to a copyholder for life, the remainder 
to the right heirs of J. S. if the tenant for life 
die, living J. S. there it ſeems clear that the re- 
mainder is deſtroyed ; for it cannot take effect, 


1 _ — m 
© 


(w) [See 525. 272, 3.] (ﬆ) (See 1 Fearne, 469 · Ke. 
| TT 


264 


OF CUSTOMARY AND 
as by the limitation it ought. . But then if te- 


[266 ] nant for life in that caſe had committed a forfeit- 


ure, or made a ſurrender, and then living tenant 
for life, J. S. had died, it ſeems to be very clear 
that his right heir might take; for his eſtate in 
Abr:79g- Temainder was not to take effect after the deter- 
mination of the intereſt of tenant for life, but 
after his death (), and when that kappracd, he 
was able to take. 

Lane being married wy ſeiſed of a copyhold 
in fee, ſurrenders it to the uſe of Dixon and the 
wife of- Lane for their lives, and after to the uſe 
of the heirs of the body. of the huſband and 
wife ; the wife and D. are admitted, to them and 
their heirs; and afterwards D. ſurrenders his 
moiety to the uſe of huſband and wife, and their 
heirs ; and then they ſurrender to the uſe of one 


® Rol. Abr. 475. Davis in fee; then the wife dies, haying iſſue, 


* : -. treſpaſs; it was held, that though the huſband 
and wife were admitted in fee, yet that did not 


and then the huſband dies, and the heir brings 


alter the eſtate, but they ſhall be ſeiſed according 
to the ſurrender; and then when D. ſurrendered 
his moiety, this ſevered the jointure ; and then 
the great queſtion was, What eſtate the woman 
had, whether for life or tail? for if ſhe had only 
an eſtate for life, then he that was to take the re- 
mainder by force of the limitation, being to be 
heir of the body of the huſband as well as wife, 


— 


(3) [See N. CX XIII. 
could 
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could not take, becauſe the huſband was alive; 
and ſo the remainder for a moiety was deſtroyed, 
But then as the caſe is put in Lex Cuſt. 122, 
though it be ſaid that the huſband was dead alſo ; 
yet nothing was ſaid as to his moiety. geo * 
e of this. But then if a moiety were exe- 

; cuted in the wife, her heir might take a moiety, 
| as heir by her deſcent. And it was held that 

there was no execution, but that the remainder 

was a contingent remainder, and gone for a 

moiety by the wife's death. This reſolution 

does not at all thwart the diſtinction before 
taken, that the remainder ſhould be deſtroyed ; 
for the eſtate, that it was limited after, being Tenant for Iife 
gone, and the time being come in which it was — te- 


enters 


to commence; if it could not commence then, on tenant for 
and ſurren. 


it never could. But it is not like the caſe where 44; noms 
an eſtate for life is forfeited, and the- remainder- ex; for bs a 
man cannot then take, but after the death of te- 
nant for life he may. But let us now examine a | 
little into the reaſon of this reſolution. And firſt, 
it is very clear that the eſtate could not be ſo far 
executed in the woman, as to deſtroy the jointure; 
for that had been apparently to overthrow the 
deſign of the ſettlement. But this does not ſeem 

any good ground to conclude that therefore heirs [ 268 ] 
in that caſe ſhould be a name of purchaſe. For 
if an eſtate be limited to two, and the heirs. of 
one, though the jointure be not ſevered, and to 
that intent the fee not executed, yet heirs are 


there worn of limitation, and not of purchaſe. 
Then 


* E Law 1 cr Fi * = 
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Then let us examine a little farther, and ſee what 
- could be the ground the judges went on to think 
that the rule, when the anceſtor takes an eſtate 
for life, &c.-can have no operation. Indeed the 
_ cafe has this particular in it, that the heir who 
is to take, is not only to be heir of the anceſtor 
- who hath the tenancy for life, but to another per- 

fon who took no eſtate at all (z); and fo it 
ſeemed the delign of the party to ſettle one en- 
tire intereſt in ſuch a one : And there appears no 
_ footſteps of his intent, to make him take one 
| moiety by deſcent, and another by purchaſe. But 
- notwithſtanding this, there ſeems to be a manifeſt 


_ © inconvenience in the reſolution ; for if it be con- 


ſtrued a contingent remainder, then we ſuppoſe a 
. deed made; and an eſtate given; where, at the 
very firſt it appeared, that for one moiety, the deed 


. - andeftate could have no manner of effect, unleſs 


the haſband and wife died both at one nick of 
time (a); for if the huſband died firſt, then the 
- perſon Who was to take, being to be heir of the 


f 269 ] wife, and ſhe being alive, Ic. and fo vice verſa. 


But if we conſtrue it to be executed in the wife, 
ſo far as to make it an eſtate-tail, though not to 
| deſtroy the Jointure, there the deed will have an 


* 2 —_—_—— —— 


— — — 


8 [See Mail. „ Deſe. c. 5. p. 162. ] 

- (a) [See 1 Fearne, 459. where that writer conſiders our 
author as miſtaken. on this point. The caſe on which be 
comments does not, ſays Mr. Frarne, involve any ſuch in- 
conſiſtency as he infers ; "on the inconvenience aroſe rem | 
the 9 * J- 


14 operation; 


* 
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the wife, and when ſhe dies, the heir of her 
body by her huſband begotten will inherit to 
that moiety, as heir to her; and as for the other 


operation; for one moiety it will be executed in 


moiety, it will be a contingent remainder to veſt 
in the heir of the huſband, if he die living the 
particular tenant. And in this caſe the eſtate 
being made over to him, and by him conveyed 
to another, nothing but an eſtate for life could 


paſs by that ſurrender. But then if it were for 


the life of the ſurrenderee, and then the huſband 
died, the contingent remainder was gone. By 


this conſtruction the intent of the parties and 


the rule of law is ſatisfied. And according to 
this conſtruction was a caſe adjudged, where a 


ſurrender was made to the uſe of the wife for 
life, remainder to the right heirs of huſband and 
wife. Here the opinion of the court was, That 
a moiety was executed in the wife (5), and that 
upon her death her heir ſhould have a molety ; 
and that if the huſband had died firſt, his heir 


g Leo. 44 


ſhould have had a moiety. This caſe is direQty - 


contrary to that next preceding, and ſeems to be 
grounded upon better reaſon. But quære well, 
whether that caſe be reported as it is ſaid to be ? 


— 


al i= AC 
F.- * — K * 


(3) [See 1 Fearne, 460. where it is obſerved that this de- 


cifion is eontradicted by ſeveral adjudications, and conſe» 


quently is not law. And ſee Wart. on Deſe. c. 5. p. 162. and 
P28. 272. N. CXXV. and CXXVI.] 


executed 


[ 270] 


for he faith, that Cote held the eſtate-tail to be 
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executed in that caſe, but that the reporter con- 
ceĩved the contrary ; and yet before, in Lex Cuft, 
121, 122. he tells us, that Rolls conceived that a 
contingent remainder was not deſtroyed by the 
deſtruction of the particular eſtate. The caſe 
before proves that the rule, where the anceſtor 
takes an eſtate for life (c), Oc. takes place as well 
in copyhold (4) as freehold eſtates; and indeed 
what reaſon can there be why it ſhould not; for 
if it be reaſonable in freehold lands, why not in 
copyholds; for the rule takes not its riſe from 
the nature of the land; and it is regularly true, 
that eſtates and n in copyhold lands are to 
be guided nnn to the ran of common 
law. 255 

A. ſeiſed of a copyhold in fee ſurrenders it to 

' ths uſe of his laft will, by which he deviſes it to 
B. for life, and after his death to the heir of his 
body begotten, for ever; it is ſaid to be adjudged 
(Lex Cuft. 124.) that B. had a fee executed in 
him; but it ſeems that muſt be meant of a fee- 
tail, becauſe the heirs are reſtrained to the body 
of B. (e) This caſe does not at all contradict Cote, 
_ who ſays that if an eſtate be given to a man and 


— 10 * 22 * 4 ” FS © . 3 


(e) [Rule in Shelly's caſe, 1 Co. 104. 

(d) [See Watk. on Deſc. c. 5. p. 167. and pot, 27% 
N, CXXVIL acc.] 

(e) [The words © for ever,” added to a limitation, « to 
the heirs of the body,” will not, it ſhould ſeem, turn the 
eftate-tail into a fee, See Dougl. 324. ao ſee alſo 10 Cr. 
44+ 6. and 1 P. Vt. 366.) 


5 bis 


r =_r 1 
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his heir, he hath but an eſtate for life, for that is 
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meant by feoffment, c. for he himſelf ſays, in rInft 3 


the next folio, that if a man deviſe land to a 
man in perpetuum, it is a fee. And here the de- 
viſe was to a man and one heir in perpetuum, 
which ſure will create a fee, as well as where the 
word heir is left out; but becauſe it is added 

heir of bis body, it farms the delign was to give a 


laſting fee-tail. Neither is it like Arcber's caſe, 


where the deviſe was to one for life, and after to 
bis heir male, and to the heirs male of the body 
of ſuch heir male; for there there wanted the 
words for ever, to give a fee- tail to the firſt te- 
nant for life; and beſides, there the inheritance 
is by expreſs words given to the iſſue (/). 


ment to the uſe of his wife for life, and after her 
deceaſe, to the uſe of the right heirs of the bo- 
dies of him and his wife engendered ; they have 
iſſue, and the wife dies; and the quere in the 
book is, Whether the idue may enter in the life 
of his father, or after his deceaſe? And then 
the book goes farther and ſays, & come /emble 


nemy, becauſe he cannot be right heir of the body 


of his father, living his father. This caſe, as 
far as it is an authority, coming in only by a 
come /emble of the reporter, is againſt the opinion 
in the preceding page, and ſeems to be unrea- 
ſonable; for unleſs the limitation to the heirs 


7 ů — 0 
— 
* 


(Y [See N. CXXIV.] 


be 


Huſband ſeiſed of lands in fee makes a feoff- pyer, 99- 


27a 


t Leo. 201. 
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de executed for a moiety in the feme (s), it is 
impoſſible it ſhould be of any effect; for if the 
huſband dies firſt, the reverſion will esd to the 


heir, which will be preferred before the contin- 


gent remainder (+), that is to take effect upon 
the death both of him and his wife; and if the 


wife dies firſt, and then the Wütband, the contin- 


gent reinainder is deſtroyed, becauſe it could not 
take effect upon the death of the tenant for life. 


When a copyholder ſurrenders to the uſe 


of himſelf for life, and then a limitation is made 


to his right heirs, theſe are words of limitation, 
and not of purchaſe ; but when a ſtranger takes 
an' eſtate for life, and after a limitation is to the 
right heirs of the ſurrenderor, there, according 


co Coke, heirs are words of purchaſe, and not of 


( 273] 


limitation; and the reaſon he gives is, becauſe 
the eſtate is out of the furrenderor ; which it 
ſeems from what has been ſaid before, it is not. 
But yet when the ſurrenderee is admitted, he is 
in by relation from the ſurrenderor. Ide 


quere (i). According to Cole, if a copyholder 


ſurrender to the uſe of his own right heirs, the 


lord ſhall hold the land during the 25 of he 


nm. n of this G. 


„ — 


— 


(e) Lee N. cxxv. 000 [See N. CXXVI] 
(i) [See N. CXXVII] - , 


() [See ante, 265. ne 


occur; as a copyholder would ſcarcely ſurrender merely to 


the uſe of his own right heirs, who would have the eſtate 


without ſuch ſurrender, - But if it were * the law ſeems 
to be with lord Cote.) 


A copy- | 
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limitations, but the firſt eſtate for life being war- 
ranted by the cuſtom, is a good eftate (/). 

| A man ſeiſed of copyhold lands, deviſed a 
certain parcel of them to, his wife for life, the 
remainder to his brother and his heirs, and 


afterwards, in preſence of three perſons of the 
court, ſaid to them, have made my will as 1 


hold lands into your hands accordingly; not all 
his copyhold lands are ſurrendered, but only 
thoſe mentioned in his will; for he had reſpe& 

to that, in making his W and he ſaid 
he ſurrendered all his copyhold lands accord- 
ingly n); which ſhewed his intent was only to 
paſs thoſe lands that were, deviſed by his will, 
Here was no queſtion about the validity of the 


ſurrender,1which was only by peg, and into 


i Hts 22.1 3 — IF 
— — — * 


Tp 


x 0 eee ee a hs” | 


for life, remainder to ſuch woman as he ſhould 
with remainder to the firſt ſon of his body. And all the 


juſtices were of opinion, that the two remainders were void z 


but that the firſt limitation ſor liſe was good. 


„ 


1 Salk, 188. and pof. 323] 
bi. [Sex ante, 120, N. XLVI. and oft. 330- (] 


oi F 
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- 
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A copyhold, demiſable for three lives, was Mo. M. gaz. 
demiſed to one for life, the remainder to ano- 
ther for life, and then to the firſt ſon. of the 
woman he ſhould marry; theſe two remainders 
not being warranted by the cuſtom, are void; 
for that warrants only one eſtate with ſeveral 


will have it, and here I ſurrender all my copy- 2. * 
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the hands of three tenants of the court z but it 
is not - ſaid, in court; and indeed the caſe 
cannot well be ſuppoſed to be in court; for 


then the ſurrender had been to the lord or 


ſteward, and there gan be no reaſon why a ſur. 
render in court by words ſhould be of more vali. 


dity than a ſurrender by words out of court (a). 


If a copyholder ſurrenders to the uſe of his | 


laſt will, and therein nominates and appoints 


that ſuch a one ſhall have the land for life, and 


5 after bis death gives authority to ſell the lands; 
in ſuch caſe they may be ſold without any new 


ſurrender ; and the vendee ſhall come 1n by the 


will, to which purpoſe the firſt e is 


ſufficient (%. 
Copy holder in lee dens to he uſe of 
his laſt will, which he ſaid he would leave with 


his partner Mos; Ag dies; he recites the 


ſurrender, and makes his will; it ſeems the 


deviſee ſhall have the lands; for theſe words, 


That he would leave in the hands of his partner 


Mgſt, are only words of demonſtration, and no 


way operative or reſtrictive of the operation of 


A the ſurrender or deviſe. And it is a rule in $A 


— — i. C21 4 ED 


uo [See ante, Chaka Rv. dalle 
(e) [2 Wiſe qoo. acc.; and vl x 4 55 . 


. next page. 


In this caſe an authority cul is given, as idee 


no admiffion can be-neceſfary ; but had any eftate,: or legal 
» intereſt paſſed, it would have been OI” See 3 157 
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when an act is to be done, with reference to 
another thing, which is impoſlible, illegal, or 
variant, the act ſhall Gy and the ne 
be void. 1 0 


A copybolder in for deviſes it to his vile for [e 27 


fe and that ſhe ſhould ſell the reverſion for 
the payment of his debts; and afterwards he 
ſurrendered the-lands to the uſe of his wife for 
life, according to the will and deed. Adjudged 
ſhe might ſell the lands, becauſe in his ſurrender 
he referred to his will; and afterwards ſhe ſur- 
rendered upon condition to pay 124. ; this was 


| held to be a good fale, according to the will. 


Two jointenants, one ſurrenders his moiety © 


to the uſe of his laſt will, and dies before e 
ſurrender is preſented, but after he made his 
will, this is a ſeverance. of the Jointure 3 for 
being preſented, it relates to the time of the 


firſt ſurrender (). 


A copyholder ſurrenders to the afe of ano- ven, 144, 145. © 


ther, who, before admittance, ſurrenders to 


| another, who is admitted ; no intereſt is hereby 


veſted in him ; for the firſt ſurrenderee had 
nothing f in him to give over (9); and the ad- 


mittance of the ſecond ſurrenderee amounted 


8 hs. F — 


1 


(p) hs 218. N. XCIV. and 2 J,. 639. acc.] 
I) [See ante, 163. N. LXXV. Fier on Copyb. 131. 


148. Com. Dig. Cepyb. (G.a); & Lit. 60. 6. n. (2); 
| wh 253. N. XXX. 1 1 1 | 
X FFC 13, 


- 
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ear e b of the firſt; but au heir + na. ws. | 
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may ſurrender to the uſe of another, before ad- 
mwittance CJ; for he has the legal eſtate and 
* — $26 intereſt in him. A copyholder may ſurrender 
850 the uſe of another upon condition, chat if 
q the ſurrenderor pay ſuch a ſum of money, at 
447677 ſuch a day, the ſurrender to be void. After 
ad. the admittance of ſuch ſurrenderee, if the ſur. 
J 699 renderor pay the money, be may re- enter, and 
' _ '- ſhall have the land without any new admittance, 
odr amy new fine; for he is in of his old eſtate (+). 
# © $0 he may ſurrender, reſerving rent; and that 
i che rent be Mot paid, he may re- enter; and 
.___ © there no fine or admittance is to be had (). But 
in caſe where the day of payment of money by 
| 2 the ſurrenderor is paſt; ſo that he hath only an 
| equity of redemption, there it ſeems he mul. 
| Pay a fine, and be re. admitted (0). 
w. N 46: A ſurrender was upon condition to pay 1000 
co a ſtranger, he tenders the money, and the 
ſtranger refuſes; the queſtion was, Whether the 
condition be ſaved? and it was the opinion of 
one juſtice, that the condition was ſaved ; the 
other juſtices: directed it to be found ſpecially, 
This caſe ſeems now to be beyond all doubt, 
that the condition is ſaved; for it was the de- 
os FEE ſign of the parties that the ſurrenderee ſhould 
4. 20g, a n N x — be 


2 : 1 


* * 4 * 


(>) 00 catialyicg the lord for his 55 See. ante, 163 
N. LXXV and LXXVI. 1 x 
(5) [See ante, 18x. (3).] ( [See 2 7%, g02.] 
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made in fee' on condition, that the feoffee ſhall 
grant a rent-charge to a ſtranger, if the feoffee 


tender "ow grant, _ he Hi the n is 
ſaved. 


paying his executor 1004. this is a preſent ſur- ' 


A copybolder . to o the uſe of . 8. 1271 


reader ; for otherwiſe it can be of no eſſect. A » Bal 375. | 


ecopyholder in fee ſurrenders to the uſe of his 
ſon in fee, upon condition he keep the cove- 
nants in ſuch an indenture, and pay 101. The 
ſon ſurrenders to the uſe of another in fee, but 
neither keeps the covenants nor pays the 104. 
the father enters, and dies ſeiſed, the ſon enters 


as heir to him, and the ſurrenderee of the ſon 


enters upon him; but his entry was adjudged 


unlawful; for by the father's entry for the cn | 


condition broken, the whole eſtates, both of his 
ſon and his ſurrenderee, were defeated. 
An infant ſurrenders copyhold lands, he may 

_ at full age diſagree and enter; for in caſe where 

an infant makes a feoffment in fee, he may 


enter, much more in caſe of a ſurrender; for a 2 95 


diſcontinuance, but a ſurrender will not (a). A 
feme covert may ſurrender (w), being ſolely 
e REG e g lc e 


1 . +4 
* — * — — — Y — . — — 


(u) {See ante, 190. aq | 
(0) [See N. CXXVIIL ] 
(x) {Though ſuch ſteward be retained "OS by parol, 
and without alleging a ſpecial n to | do fo, Cre. Fac. 
2 * . re | 
| U 3 cuſtom 


* 


feoffment is a conveyance, which will ks To he 


” 
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euſtom () for her to be examined before two 
tenants out of the manor, it is good. A ſur- 


render to the ſteward to the uſe of the ſteward 


is good, to give the ſteward an intereſt (2), for 
the ſurrender is in truth to the lord, and not to 


[ 278 1 the ſteward. A copyholder ſurrenders to the 


wy; 
1 5 


4 Leo. 2. 


uſe of A. in truſt, that he ſhall hold the land 


until he hath levied certain monies, and that 


afterwards he ſhall ſurrender to the uſe of B.; 
the monies are levied, A. refuſes to ſurrender, 
B. exhibits his bill to the lord of the manor 
-againſt A. who, upon hearing the cauſe, de- 


. crees againſt AH. that he ſhall ſurrender, A. re- 


_ fuſes, the lord may ſeiſe and admit B. for he is 


chancellor in his own court. 


It ſeems that the preſentment of a nm 


in court, is only by way of inſtruction, to let 


the lord know of the ſurrender, and accordingly 
he may admit; for it is apparent that a preſent- 
ment is not of neceſlity (a), becauſe the lord 
may admit out of court; and any act of the 
1 eouſenting to the ſurrender will amount 
to an admittance, which plainly ſhews that a 

_ preſentment is only to ſhew there was ſuch a 
an, for if ity were of arr _ there 


* — — i. 1 


- 
bo —  — 1 > 4 _— 


(„ {But two (tenants cannot, take ſuch examination 


. "without a ſpecial cuſtom autdorizing them fo ta do. Gro. 


/ 


ante, _ . CXL,] 


Es. 717]. 
(a) CLC. Eliz. 717, and ante, 221. . 


(a) U . Kr. 502. TT GS as. ond Ge. 
ade 


COPYHOLD TEN URES. 
could be no admittance out of court, nor no act 


implying the lord's conſent would be tantamount 
to an admittance; and then if we g0 to the 


reaſon of the thing, ſince the eſtate is only to 


be ſurrendered to. the lord, and by him tranſ- 
ferred to the ſurrenderee, if he accept the ſur- 
render, and grant an admittance, which is all 
that can be done, what need is there of a pre- 


ſentment, and of what uſe can it be for the 
homage to preſent a ſurrender, in order for the 


lord's admittance, when the lord may take 
notice- that there was ſuch a ſurrender, accept 


it, and admit accordingly ? The eſtate, as it was 


derived from the lord, fo it muſt be ſurrendered 
to him, and the mere makes no part 
either of the ſurrender or admittance. In itſelf, 
it is nothing but a notification that there was 
ſuch a ſurrender, which if the lord takes notice 
of, without a preſentment, it fruſtrates the end 


of a preſentment, and the preſentment is no 
ways of uſe. Therefore it ſeems, that if a ſur- 


render be made, and then a wrong preſentment 
be made of this ſurrender, and then admittance 
is made according to the ſurrender, that this is 
good; for only the preſentment can be void, 

and then there is an admittance upon a * lag 


render, without any preſentment, which, for 


the reaſons before, ſeems to be very good, It 
is ſaid in Lex Cuft. 1 37- that a ſurrender muſt 


de preſented by the ſame perſons that took 


1 4 . it. 


[279] 


= . 20 F CUSTOMARY AND 
Co. Cop. ons n 60. So ſays Cole; but that this is not literally 
4 Co.ag. b true, will appear from what he ſays in es 
Place, that if he that took the furrender die, 
pet if preſentment be made of it, it is ſuffi. 
A 280] eient; and it is ſaid in Les Cyf. to have been 
1 held dy Wadbam Windham, that if a ſurrender 
de made to one tenant, and preſented to have 
been made to another, yet that is nothing to 
vitiate the ſurrender; if the ſurrender be pre- 
ſented by any body, and admittance thereupon 
made, it ſeems to be well enough; for it is 
known that there was a ſurrender; and if the 
preſentment ſhould be yoid, yet the nmittanos 
is good enough without it. 
Preſentment, by the general ee of ma- 
nors, ought to be made at the next conrt-day ; 
but by ſpecial cuſtom at the ſecond or third 
courtaday; the reaſon of this ſeems to be to 
prevent diſputes; for if an old ſurrender might 
be trumped up at any time, it would defeat any 
aſtercharges made by him that ſurrendered; 
which charges would appear to be good enough, 


and the ſurrender could not be known. But 
now let but the purchaſer ſtay a court or two, 
and then he may be ſure to know whether there 


| i Me] it oe and * need not meddle; 


— 
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ſince he is tertenant, and continues poſſeſſion, 


is any incumbrance; for if the ſurrender is pre- 


3 Fu 4 i * * , 
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if it be not-preſented, he knows it i void, ang 


ſo may proceed (eh. 


＋ 


280 


A ſurrender is d by a copyholder upon © 22 


condition, for payment of money, and then he 


makes a ſecond ſurrender, and then a third; 41 1 


dut between the ſecond ſurrender and the third, 


he paid the money; and the queſtion was be- 
tween the two laft ſurrenderees, Who ſhould 


have the land, their two ſurrenders being only 
preſented, and not the firſt; no court being 
held till after all the ſarrendaw? And it was 
adjudged for the ſecond ſurrenderee; for till 
preſentment he had the whole eſtate in him; 
and it is faid in the caſe, that if the ſurrender 
had firſt been preſented, all mean acts had been 
void; but becauſe that ſurrender was not pre- 


ſented, it was void. It ſeems this muſt be un- 
derſtood if the money had not been paid; or a 


court had been held before the money was due, 


and there the ſurrender had been preſented; für 
it ſeems the preſentment of the firſt ſurrender, 
| after the payment of the money, had been void, 


becauſe the ſurrender was void then, and a void 
ſurrender cannot be prefented; and until a ſur- 
render be preſented, it cannot bind the Intereſt 


E eee Gp 17 


If a copyholder die ſeiſed, and che lord adraits 3 Leo. 210, 
a ſtranger, this is no diſſeiſin to the ne, 
but bel is tenant at wil — Yo 


There 


* 


- 3 


90 


= 207 IL : or cusroMAR AND. 
* . M There are two caſes which ſeem to be direQly 


re 
againſt admittances by implication ;, the one is * 
Ka copyholder ſurrenders to the uſe of ano. WM 4 
M 

m 

fi 


\ 


ls) ther, and the cgſuy que u/e before admittance 
| ſurrenders to the uſe of another, and the lord 
| admits bim, that this is no admittance of the 
; cu Ja. 403- | firſt cefluy, que; uſe (e). The other is, A copy- 
: holder ſurrenders to the uſe of another, and he 
c ngnters and pays rent to the lord, that this is no 
. + _ admittance of cgfuy que iſe; and the reaſon 
given is, becauſe the cuſtom. (of ſurrendering 
into che hands. of two cuſtomary tenants, and 
. Preſenting it at next court) is ſtrict and ought 
to be purſued. - But however there are caſey of 
admittances by conſtruction and, implication, 
without any expreſs. admittance; and as the laſt 
A caſe is reported by Rolls, it is ſaid that the ac- 
N 2 8 
ceptance of rent out of court from the cefiuy 
Ir 2 68 4 52 de uſe (the lord knowing of the ſurrender) is 
Hogs®: Mun admittance in law (f); yet as the caſe is re- 
70 APN. ported by Croke, judgment 18 given for the 
2 leſſee of the heir of the ſurrenderor. If we 
look to the reaſon of the thing, we may con- 
2 Bull, 1 clude, that any thing that expreſſes the lords 
215 416. * 
© © conſent to the ſurrender, ſhould amount to an 
..  . © admittance; for it is 5 conſent 80 that is 
| > — 2 —— — — 
"I „60 Ks , 475. (01 ret N. xxx. my 
1 (JJ) [See ante, 278. and pg, nent page; and fee further 


| 

| of Implied Admiſſions. Fiber cmd 154. Fa 2 
| | | KE. 5 Calth. * 4 95 
1 5 | 


Oh 


5 0 requiſite 
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requiſite after the ſurrender, to make the ſur- 
renderee a tenant ; and what matter is it whe- 
tber that be done by a dominus conceſſit ad- 
miſſus eff, or by any aQ that amounts to as 


nuch? There is a caſe in Rollt too, where the »Rol. Abr. gog. 


ſurrender of a perſon before admittance, and I 28 3 ] 


acceptance of the lord of the ſurrender, was 
conſtrued to be firſt an admittance, and then a 


ſurrender ; for the lord, by accepting the ſur- 
render, implies he admits him able to make 


one (g). And by the ſame reaſon, that the 


acceptance of a ſurrender before admittance 


amounts. to an admittance, the admittance of 
ſuch a ſurrenderee's ſurrenderee is a good ad- 


mittance of che firſt ſurrenderee (g). If a fine 3 But. . 3. 


be accepted of one as a copyholder, this amounts 


to an admittance. Accepting rent from the 


hands of the two tenants into whoſe hands the 
ſurrender was made, doth. not amount to an 


admittance of ceftuy que uſe, becauſe: the lord 


may receive it of them without ren 


thereby any thing to a third perſon; but if he 3 Buls. 273. 


takes it from them as from guy que af, it is an 


admittance. This is the ſame caſe as that re- 
ported by Croke ; but Croke reports it, that ac _ 


ceptance of rent of cgftuy que uſe is no admit- 
tance; Rolls, that it is an admittance (the lord 
knowing of the ſurrender). Bulfroge reports it 
as paid by the two tenants, into whoſe hands, 


(e) [See N, CXXX.] 1 


5 wy 
. bf . Oe. | 
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4 Pf. 


* * \ 


[284] 
* 2555 


| 


or \CUSTOMARY/ AND 


te. and then ſays, it is no admittance; | but i 
be had ſhewn that the lord had accepted the 


tent as of his copyholder, then be n n 
been a good admittancee. 

Leſſee for life, years, or will, 55 a manor, 
56. accepts a ſurrender, and then his intereſt deter- 
mines, the next lord ſhall be compelled to 
admit. It ſeems if a ſteward have his office 


= ' exercend. per ſe vel ſufficient.” deput. (b) he muy 


SY 2 
= - 3 Leo. 238. 


<exerciſe by deputy, though there be no cuſtom. 


Sed quere? but if that clauſe be not in, it ſeems 


he cannot make a deputy, becauſe it is an office 


blk truſt (i): But any act of ſervice may be done 
by one as ſervant to the deputy, a Vortiori to 


- + the ſteward, as to take e e raed Take 5 0 


Poph. 227, 1. 


| "of copy, and admittances (J). 


e ee eee af e, Mage 


8 doth. not make an adtnittance, for that on 
 thewvrs there was a ſurrender, but implies no 


aſſent to the ſurrender; but the entry of dul 


KS — eee, _ y 2 8211 wn 


1 


— 


"() tor if a grant of ſtewardſhip be to a perſon and his 


Vers, n ee e ie ae. Seo Ban 37. a 


; . 314. 


(i) l cum. 6.46.1 and fee alſo 1 Hen, Bud 


1653. See too Vin. Steward (I & K). and poft. 320.] 


(4) [See Com. Rep, 84. 3 1 Salk. 95+ 
. 314 a]! 
WVG 


domino pro fine & fecit Aude fael. & admi. 
tat is the admittance. It is ſaid that in this 
caſe the ſurrender was preſented und the fur- 


* 3 33 
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ind he ſurrendered again; and this ſurrender 
uus preſented, and a copy granted, and he ac- 
cepted as a copyhold tenant. In this caſe nothing 
« aid to be reſolved, but the court ſaid that he, 
towhoſe uſe the ſurrender is made, had not any 
eſtate before admittance; but they ſaid nothing 
to the point, whether he were admitted, or not. [ 285 J 
Bit it ſeems that in that caſe there is a very | 
good admittance; for he was accepted as te- 
nant ; and I ſhould think it was that made him 
tenant,” and not the entry of it in the roll. BEE 
one who bath a fartious eſtate takes a furs 
render, and his eſtate end before admittance; 9 
juere, Whether the right owner ſhall not be . . 
compelled to admit, ſince he is n „ a 
take ſuch ſurrender (/? 
A copyholder ſurrenders to the h of W 3 Sid. 37. 6x. 
and his heirs, the ce//ay gue u/e-dies before ad- | 
mittance, his heir being beyond fea ; one comes = 
and is admitted in the name of the heir, who | 
conſents ; this is a good admittance (). But it | | 
ſeems the lord is not compellable to admit by 
another, uſe the corporal ſervice of fealty 
is due to him (2). If a ſurrender be to the uſe 
of J. S. and F, N. is admitted, and F. S. con- 
ſents, this is a good admittance; guære of 
it o) 


8 


* 


() [See 4 Ge „ and 257; N. cx; 
(n) [See ante, 252. N. CXIII.) 

) [See ante, 216. (g)-] () les N. CXXXI.] 
Fs. | A copy- 


".. 


"g I 
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2 A copybeläef i in fee dies, his heir enters and 


makes a leaſe, the leſſee may maintain gjection. 
Jirme, without the admittance of his leſſor (p), 


or preſentment that he is heir. But it was held 


in the ſame caſe; that thirty years having in- 


curred between the death of the copyholder and 


the making the leaſe, that being his own de- 


83 7 1286 i > fault, ſhould hinder him of the power of mak. 


' 
\ 


ing the leaſe, had he not ſhewn good matter to 
have excuſed the default. The reaſon of this 
ſeems to be, becauſe the law caſts the. eſtate 
upon him by deſcent; and ſo enables him'to 
make a leaſe, leſt otherwife'thete being no court 
held in a great white, he ſhould loſe the profits 
of the lands; and ſo the law cafts the eſtate 
upon him, and helps out the defect of an ad- 
miſſion; but yet only pro tempore; and there- 
fore the heir muſt be admitted; for an eſtate at 
will is not in itſelf deſcendable; therefore where 
the heir is guilty of a ſupige negligence, the 
reaſon for the law's Gaſting the eſtate upon him 
ceaſes, and it will reckon no eſtate in him, and 
conſequently he cannot demiſe (That which 


. excuſed the admittance for nineteen years, was 


non-age in the beir; for it was reſolved that 
the * his . was not bound to 


" * 


; : T 


(e). [See ante, 163 603 and ſee alſo Bull, M. Pri. 107. 


where it is ſaid, and, eee 


title before admittance. 
(2) [See N. C 4 


2 4 * 
» - 
as 4, 7 1 h 
1 * 4 0 
* a X 4 
* 
” 7 ” 
% 
v1 " 
. ” A 
- id 4 


& 8 =, 


— ; * 


COPYHOLD TENURES, © 286 
pray admittance, or tender his fine (r). And if 


- che death of the anceſtor be not preſented, nor 
” proclamation made for the heir to come in, c. 


e be is not prejudiced, though he be of full age (s). 1 A * 
A copyholder of inheritance of a manor of 


es W the king's/is ouſted ; no eſtate is gained hereby 
de. the wrong-daer, but only a bare poſſeſſion. 


ak. Wt lord Coke ſays, peradventure if a copyholder Co. Cop. 104, 5+ 
| Lnguiſhiog in extremis, ſurrenders out of court [ 287] 
o the uſe of his couſin, or to any other upon 
conſideration of affection, blood, or. the like, 
and recovers his health before preſentment, this 
ſurrender is revocable (7); but by his ſaying a 
ſurrender out of court, it ſeems, if it were made 
in court, that it were not revocable, for then he 
hewed a more ſettled deſign; and by his ſaying 
before preſentment, it ſeems that if it were pre- 
ſented, it were not revocable (u] ; for then the 
land is bound. By Wray, if a copyholder ſur- Leo. 1. 
he reader in extremis to the uſe of - himſelf for life, 
&c. this ſurrender ſhall ſtand, becauſe of the 
wh te reſerved to himſelf. This ſeems plainly 
h e warrant the aforeſaid opinion of Co e. | 
The lord may avow upon the heir for rents 8 
b d ſervices before WR ce (u). but he i is not net 


to 5 = £2 1 


. (r) (Sec ante, 230, 1 oy 6 2% | 
and p24. 293. N. CALIV.} | 
o/. (s) [See ante, 230, 1. 5 Leon. 100. Ca. r 3 bid. 
bis 221. Ca. 294. acc.] 
(. See N. Cx oxi, (e) {See N. CXXX1V.} 
(ws) . CXXXV.] "FE 2 


ray 1 ä | complete 


| 


% 
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complete tenant before admittance (x), for he 
cannot maintain a plaint in nature of an aſſſiſe 
before admittance (5); but it ſeems' he may 
have aſſiſe of Mortdanceſtor upon his anceſtor, 
admittance (a2). Quære, Whether a feme be ſo 
ſeiſed to make her huſband tenant by the curteſy 

8 before admittance; where the cuſtom is for 
ow: od ; tenancy per curtely (a)? It ſeems reaſonable it 
mould make the huſband tenant per curteſy, u 
{ 288 ] well as the poſſeſſton of the brother before ad- 
mittance make the ſiſter heir; and by the ſame 
reaſon the widow ſhall have her widow's eſtate, 
though her huſband was not 67 ellen (5). 


3 . 
4 ** — 


—— — 


(* [But he has ale 0 Half cg tin the lord, 2 
well before as after admiſſion. ann 197, . 

"ti [Kitch. 8056 & 5. Ce. Cepyh. 64. Tr. 94- and ſee 
Moore, 272. Go. 42% 

It is 0 that be ſhall not be ſworn on the homage 
| before admiſfion (Kitch. 85. 5. and, Co. abi ſup.). But 
ſarely, if an heir were ſworn on the homage, would it not 
be an admiſſion in effect? What could more 3 
. oh 

(z) [See Co. Copyh. t 41. Tr. 94. eee And guere, | 

Whether ſuch plaint in nature of a 8 
2 ever lay of copyholds ? See F. NV. B. 1a. (I), & n. (). 
3 BI. Cann. 184, 7. © 10. 1 Bl. Traci, 122; citation 
n (Vide Bra#. lib. 1. c. 11. f. 7. 201 | 
© (a) {That the huſband in ſuch eaſe hall be tenant by the 
| - See Moore, 271, 2. Ca. 425==597- Ca. 913. and 
Mail. en Diſe. c. 1. f. 2. p. 53. n. (8).] 

( (See Hutt. 18. Hob. 181. 244. Wath, en Dee c. 1. 

J. 2. p. 53, 4. notes. 1 Rell, N (M). * N15 


an. 
* * If : 
” : 
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nature of borough Englz/b be ſurrendered to one 


by 
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7 if there be a cuſtom to ſurrender out of court 1.94 

into the hands of two cuſtomaty tenants, a 75 

ſurrender to the heir of a copyholder before 

admittance is good. If a copyholder of inhe- 

ritance ſurrenders this to the uſe of another, | 

and his heirs, and the ſurrenderee die before 
admittance ; quære, Whether his heir be in by 

purchaſe or - deſcent? It was the opinion r, 5 
juſtice Nætedigate, that he was in by purchaſe; 0 —— Bo 
and according to this is Rollt. But the opinion 67 


of hn was, he was in in nature of a deſeent; 


and fo are ſome. ciher opinions that ane more 
late (c). Therefore it was held, if land of the I. + ride 


and his heirs, and he die before | 
that the youngeſt ſon ſhall be admitted; and 214.5. | 
this opinion ſectns to be very reaſonable, for | 
heirs were in the limitation certainly as words 


. not of purchaſe; and cer- 
tiinly there is as much reaſon to adjudge the 


heir in by deſcent here, as there is to adjudge co 


nn heir in by deſcent where a recovery was had 


againſt the anceſtor, but not executed till after 
his death; becauſe the uſe might have veſted 1289 
during the fe of the anceſtor ; and becauſe the | s 
execution hath a retroſpect; and in truth the 


_ caſe of a ſurrender is juſt the ſame, for ad- 


A Ie E ni Dry 1104708 5 


8 a. 
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(e) [See Wark, Oe p. 20. and the books 
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. ' anceſtor; and when it was had, it had a re- 
Es rroſpe@(d). | 
Winch, 3. One Jointenant copyholder - releaſes to his 
| Dyer, 251, a. ech pio ; this is good, becauſe both were 
admitted to the whole (e). A copyholder in 
fee ſurfenders into the hands of the lord, to 
the intent the lord ſhould grant them de novo 
to him' for life, and then to J. S. his wife, 
during the nonage of the ſon and heir of D. 
the copyholder, then to the ſon in tail; the 
copyholder died, and then the lord granted the 
lands accordingly to the wife, during the non- 
age of the heir, he being then but five years 
old; the wife took another huſband and died; 
the huſband by the opinion of two judges was 
to have the land during the nonage of the heir, 
without any new admittance (/); if ſo, then 
it ſeems he ſhall pay no fine, for a fine is due 
upon the admittance (g). By the ſame juſtices, 
if there be a copyholder for years, and he dies, 
his executors ſhall have the term without any 
new admittance. : But Weſton to the contrary, 
| But however the opinion ſeems reaſonable, for 
l 290 ] they continue the polleſſion 1 the TOs and 
; am _ to his uſe As 


— —_—_— 


PY A 
5 0 — — _ —_—— — 


(⸗ [Of the relation of the admittance to the ſurrender, 
ſee 5 Burr. 2185—7: and ante, 163. N. LXXV. 218. 
N. XCIV.] (e) Ser antes 157. N. SS] 

( f) [See N. CXXXVI.) a 

() [See ante, 218. (1) ; 219. (e), 

rs 125 N. cXXXVn.) 1 
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' Cefluy que. uſe cannot enter or have raſves Cro. FL. 349. 


en any body without admittance, unleſs 
there be a ſpecial cuſtom for it. There is a caſe 


in Lelv. 16. where it is ſaid upon motion to the 


court, it was agreed by the four juſtices, that if 
a copyholder ſurrenders to a ſtranger, and the 


| ſteward will not admit him, and the fliranger 


enters and occupies the land, and the lord lets 


to another to try the title, and he brings eject- 
ment, the occupier may plead Not guilty, and 


it ſhall be found for him (i); and then the re- 


port of the caſe goes on, and it is ſaid, guære 
rationem ? for if it be in reſpect of the poſſeſ- 


ſion, it ſeems the title of the lord is elder, by 


reaſon he has right and title to the freehold, 
Oc. and then it is ſaid, quere, Whether the 
reaſon. be not becauſe the lord is particeps cri» 
mims? for it ſhall be intended that he would 
not let the ſteward admit. Then the report 
goes on and ſays, Nota, the ſurrender was but 
of a copyhold to him, & tribus aſſignatis ſuis, 

ſo that by his death the eitate in the copyhold 
determined, Nc. This is a very ſtrange report, 
for the queres and reaſons of the caſe confound 


it. It ſeems to me, that the reaſon of the caſe [ 


was, becauſe that after the ſurrender, the eſtate 
continued in the ſufrenderor, and not in the 


lord; and fo the poſſeſſion of the ſurrenderee 
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Tothil, 65. 
2 Roll. Rep. 
325.7 
| 2 Bolt 236. 
Cro. Ja. 368. 
Mo. 542. 
-x And. 192. 
1 Sid. 58. 
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good againſt every body elſe, and ſo againft the 


lord's leflee ; for when the lord refuſes to admit, 
the way is to compel him in chaneery; and no 


action upon the caſe lies againſt the lord for 


non-admittance (4). It is ſad in Lex Cuſt. 158. 


that an action lies for the ſurrenderor; -/ed 


quere (1)? Indeed the reaſon given was, becauſe 


: the furrenderee hath no intereſt which the ſur- 
- renderor hath. It ſeems, if a man enter into 
bis wife's lands, and makes a leaſe, and ſhe dies 


before admittance, yet the leaſe made is good (u). 


The iſſue in the caſe between Möteler and 
Honor, was, Whether the fine to be paid by 
copyholder was certain or uncertain ? and the 


I verdict was, that they were certain. In this 


x Sid. 57. 
Stra. 444. 


[292] 


caſe it was held by two juſtices, and denied by 
no body, that debt lay for the lord for his 
fine (=). It feems it lies in any caſe; for the 
verdict finding that copyholders ought to pay a 


fine certain, did not any more entitle the lord to 


his action of debt, than he was before: and it 
ſeems to me, that if upon demand he refuſes to 
pay the fine, it is a forfeiture (o). It is made a 
quere in that caſe, Whether if a copyholder in 


. ee ee enge 


343 — A bf def mk wt os 4 


(4) \Ste ante, 157. N. Pre 163. N. LXXV. * 
(1) TSee ame, 157. N. LXXIE Lex Gut. Cc. 17. p. 162. 
where it is ſaid to be ſo reſolved in Galloway's cafe, 
26 Elia. ] 
(m) [See N. CXXXIX.) (%0 [See N. Cx.) 
() [See ante, 218, 219.) R 
| „ refuſes 
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refuſes to be admitted, whether the lord ſhall 
have debt for the fine? and the reporter thinks 
he cannot wave the poſſeſſion, which to me it 
ſeems he may do in court of record, or in thay 
caſe of copybold lands in the lord's court „ and 
if he may do it, then no fine is due (9). 
Coke ſays, treating of fines, that ſome be by 1 lun. WY 
alteration of the lord, and ſome by alteration of 
the tenant ; but that a caſtom to pay a fine at 
every alteration of the lord (9) is not good; but 
à a cuſtom to pay upon the death (9) of every 
lord is good. Qzere, Whether a fine be due 
of common right upon the alteration of the 
lord by death ? it ſeems it is not (7), but only 
where there is a particular cuſtom for it; though 
my lord Coke's words are general, and may be 
interpreted either way. 
It is faid to be reſolved in Keble, that if the » Kv.:5 
lord reſerve rent upon a leaſe for years of the | 
freehold of the copyhold, the reſervation is not 
3; The meaning of this muſt be, either — > 
that the lord reſerves a rent upon a leaſe of the 
| freehold of the copyhold lands, or elſe that he 
reſerves the copyhold rents to himſelf, ſo that 
the leſſee ſhall not have them; in both which [ 293 ] 
ſenſes the caſe ſeems unreaſonable; for in the 
laſt ſenſe I can ſee no reaſon why he ſhould not 
reſerve the rents as rents-ſeck to himſelf; and 


— — 


— — 
— 


(r) (See N. CXLIII.) | 


XK 3 | in 
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85 in the other caſe ſurely the reſervation muſt be 


good, for it ſeems to be à grant of the reverſion 


for ſo many years; for by force of ſuch leaſe 
the leſſee will have all the ſervices of the oopy- 


„ Boer LH "te advantages of forfeitures, in 


reſpect whereof a rent may be reſerved. There- 


* fore, where it is adjudged that where a lord 


2 Sd. 165. 


made a leaſe for years, to commence after the 


determination of a copyhold eſtate for three 


| lives (where the cuſtom was for a woman to 


have her widow's eſtate) that the leaſe ſhould 
commence preſently in point of computation, 
though not in point of intereſt; it ſeems that 
muſt be underſtood of intereſt in poſſeſſion, for 


; ſurely ſuch a leſſee ſhall have the ſervices, &c, 


I 2941 


Infant copyholder makes a leaſe for years, 


and at his full age accepts the rent, this makes 


266. the leaſe good (): ſuch a forfeiture ſhall not 


bind an infant, no more than if being tenant 


for life of freehold lands, he makes a feoffment 


in fee; but if he accepts the rent after full age, 


then the forfeiture ſhall bind him, as it ſeems. 


It ſeems the lord may enter for the forfeiture 
during the nonage (7), and need not ſtay to ſee 


whether the infant will accept the rent or no, 
for the particular prejudice yo to the lord; 


* 
— 


00 [Of making a voidable leaſe good by reef 


rent, &c. ſee Cowp. 482. Jenkins d. Yate uv. Church, 


See alſo 3 Durnf. and Zaft, 171. and next note. 
(t) Le N, CXLIV.] * 
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and if he ſhould ſtay his acceptance of ſervices 
from the infant, in the mean time it would be a 
diſpenſation for the forfeiture. But then the 
infant at his full age, by diſagreeing to the leaſe, 
may avoid the forfeiture. Cuſtom that upon 


payment of ten years rent, the lord ſhall licenſe | 


to let for ninety- nine years; and if he will not 
licenſe, the tenant may let without : adjudged a 
, good cuſtom ; yet the licence ſeems unneceſſary 
bere, ſince it may be done without it (a). 


Lord of a manor grants a copyhold, render- 


| ing rent prefat. domino & ſervitia de jure debita 
& conſueta. This rent ſhall go to him, his 
heirs and aſſigns; ſed guære for in caſe of 
freehold lands it is extinct by the lord's death 
otherwiſe if the reſervation were generally 
made, and not to him. The reaſon of the 
diverſity may perhaps be, becauſe of the clauſe 
& /ervitia prius debita & conſueta, which ſeems 
to intend the continuance of the ſervices, du- 
ring the leaſe ; for elſe the grant of the copyhold 
will not bind the heir; and it ſeems to be 


294. 


2 Keb. 344. 


2 Rol: Atr. 450 


1 Inſt. 47. 4. 


the deſign of the grant of the copyhold to be 


good during the term. And though leſs ſer- 


vices are reſerved than uſually were, that thereby 
the grant may be avoided; yet the intent and 
purport of that clauſe per ſervitia prius debita 


& conſuetq, ſeems to be to continue the rent 


during the eſtate, becauſe rent was a /ervitium 


K—„ 


(e) [See N. CXLV. | 
9 Prius 


* . 
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prius debit. & conjuet. though not ſo little rent; 
and if more be reſerved, then the rent muſt be 
paid alſo, during the whole term, by force of 
that clauſe, becauſe rent uſed to be paid; and 
though not ſo much, yet that being the only 


8 rent reſerved, and the old ſervices being to be 


continued by force of that clauſe, the whole 
muſt be paid, for that ſeems the intent of the 


parties, and there is no ground for an appor- 
tionment. But then if no rent have been 


uſed to be paid, guere of that? But grants 


rern 388. 


of copy and ſurrenders are not conſtrued as 
deeds are, but have a more equitable con- 
ſtruction (), and therefore it may be good 
in ſuch caſe. This diſtinction is taken in 

A copyholder made a leaſe for years by 
licence, the lefſee dies; this ſhall not be ac- 


counted aſſets in the hands of the executor; 


[ 296] 


otherwiſe if the leaſe had been for but a year, 
becauſe this is an eſtate at common law (x), 
and the other but a cuſtomary eſtate ; /d guære, 
Whether the executor be not compellable to pay 
debts with the profits? for though the eſtate be 
not extendable, yet it 1s unreaſonable he ſhould 


take the profits to his own uſe, while debts go 


unſatisfied. It ſeems by this diſtinction, that a 
leaſe fot a year of copyhold lands is extendable; 


| ad-interd i may 06 willcbs 50 the hands. of + 


— 


» 


_— 


() [See N, CXLVI, n tSe N. CXLVIL) 
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creditor for a year, without the lord's licence, 
as in a leſſee's hands(y), It is true, copyhold 
lands are not aſſets in the hands of the heir, 
for it is nothing but cuſtom that makes an-eſtate 
at will deſcendable; and therefore unleſs there 
be cuſtom to make them aſſets, they partake 
only of the qualities of an eſtate at will, which 
is not to be aſſets; and it is ſufficient for the - 
heir to plead riens per diſcent ; and therefore the 
profits of the lands ſhall not be aſſets in his 
hands, becauſe not deſcendable. But though 
the term itſelf cannot be aſſets in the hands of 
the executor, for the reaſon aforeſaid ; and alſo 
becauſe it cannot be extended (y); yet the 
profits when received may be aſſets, for then 
they are chattels, and partake no more of the 
nature of cuſtomary. lands; and therefore it 
ſeems reaſonable „ 
hands of the executor; ſed guer 


The lord licenſes the 3 to let for * 
five years, and he lets for three, this is good z Popb- 105, 
ſo if the lord licenſe the copyholder for life, to ¶ 297 L 


let for five years, if the copyholder ſo long 
live, and he lets for five years abſolutely, this 
is a good purſuance of the licence, for the 
limitation is implied by law, and ſo need not 
be expreſſed ; but otherwiſe it is, had the li- 
tation been during the life. of a ſtranger, had 


SR go. 4, bath a licence to — 


— — 


00 [See N. CXLVIIIL] 9) [See N. CXLIX.) 55 
| let 


— 23 
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let for twenty-one years from Michaelmas laſt, 


+ 


| and he makes the leaſe to begin from Chriſima: 


next; this is not warranted by the licence. It 
was the opinion of my lord Dyer, that if a 


leaſe be made of freehold and copyhold lands 


together, rendering rent, that the rent ſhall 


iſſue only out of the freehold, becauſe the leaſe 


of the copyhold lands is void, and becauſe they 
are of no account in law, and ſo may be com- 
pared to a leaſe of lands and goods; the rent 
iſſues out of the lands, and not the goods. But 


in the caſe of Collins and Harding, it was held 
| that the rent iſſued out of both, for copyhold 


lands may be diſtrained upon. This opinion . 
feems very reaſonable, for the leaſe is good: 
againft | every body but the lord, and is not a 


. void leaſe; for if the leaſe were only made of 


Lea 319? 


the copyhold lands, ſurely the leſſor has remedy 
for the rent; and then the joining freehold 


NF lands with the Fo ras can __ no 8 
 _ feration. e 2 


A copyholder makes a leaſe by deere for 
years, rendering rent, and then grants the rent 


over to another by deed ; the leſſee attorns; it 


was held to be a good grant of a rent-ſeck, but 


that the grantee could not have debt (=), becauſe 


he was not privy to the contract, neither hath he 
the reverfion. Leſſee for years of a manor 


pe grants licence to fell timber; it ſeems this is good | 


_—_ 


(x) [See N. C.] 


during 


"+ 
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during the years; ſo that neither leſſee nor leſſor 
can take advantage of the forfeiture. Not leſſor, 
for thereby the leſſee of the manor would loſe, 
the ſervices of his tenant; for he is the lord 
of whom the copyholder holds, and therefore he 


muſt take advantages of forfeitures, if any body 
can, which in this caſe he cannot do becauſe of 


| | his licence; but then when his intereſt is deter- 


- mined, ſince there is a prejudice done to the in- 
heritance of the manor, it ſeems the leſſor may 
take advantage of the forfeiture, for the licence 
determines'by the expiration of the years. When 
a lord grants a licence to fell timber, and then 
grants his- intereſt over to another, this deter- 
mines the licence; for the licence is but a diſ- 
penſation with the forfeiture, and gives no pro- 
perty; but the property being transferred to [ 299 ] 
another before the felling, there muſt be a new 
licence to fell, becauſe he is not party nor privy 
to it; but if the leſſee fell timber after ſuch an 
8 of the manor, it is no r ; ſed 
quere (a). g 

If the copyholder make a 156 e by 1 Rell Reps | 
the lord's licence, the leſſee may aſſign over his 
leaſe, or make an under leaſe for years, without 
any new licence; for the lord's intereſt is diſ- 
charged for ſo many years? 2 

Lord at will cannot give licence to let for 1 Roll. Abr, 
years; ; for he cannot diſcharge the lord's intereſt *” 
any farther than his own intereſt in the manor 


2 


** 
— 


l N. CLE] 
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goes; and therefore if the lord that gives the 
licence has but a particular intereſt in the manor, 
| the licence is determined upon the determination 
+ Brown. 40 of the lord's intereſt, The lord gives licence to 
'- leaſe upon condition; the condition is held in 
d Oven to be void; „ quere(b)? A copybolder 
Wy | makes a leaſe for years with licence, and before 
the years expire dies without heir ; ſome are of 
opinion the lord may enter, becaule the eſtate 
out of which the leaſe was derived is deter- 
mined; others ſay the licence Hall be taken 
FI un confirmation (e). 1 
euer e, ia. eopyholder in tail accepts a balken; this 
[ 300 „ ee eee e ex in tail, for 
he hath no power to conclude him (4); yet if 
$tra. 2197. ks commit a forfeiture, and the lord ſeiſes, it 
ſiems his iflue is bound, it being a common and 
_ euſtomary way to cut off the entail of copy- 
cr. f. % held lands (e). If one ſeiſed of a manor in right 
9" of his wife, let lands by indenture for years, this 
does not deſtroy the cuſtom, as to the wife; for 
De, after the death of her huſband ſhe may demiſe 
tit by copy again. And by the ſame reaſon it 
| | ſeems her beir may; fo if tenant for life of a 
manor lets a copyhold, parcel of the manorfor 
years, and dies, this ſhall not deſtroy the cuſtom, 


34nd 199 as to him in reverſion. Copyholder accepts to 
n e pe e lord's hand; this 


* 
* 


05 [See N. Lu. (e) 185 V N. CLUI.] 
(4) [See N. CLIV. 


0 _ ante, 177. N. LXXXI and LXXXII.] 
Fe determines 
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determines his copyhold. So if he accept an 
eſtate for life, by parol (7), if livery be made 


otherwiſe not; for elſe nothing but an eſtate at 
will pales, which cannot merge an eſtate at 
will. 


If a copyholder releaſes to his lord, this ex- Huron, . 
tinguiſhes the copyhold (g). $0 if the lord ſell Le ws. 
the freehold of the inheritance of the copy» 
hold to another, and then the copyholder re- 
leaſes to the purchaſer, this extinguiſhes the co- 
pyhold intereſt. But if the copyholder be ouſt- 
| ed, and thereby the lord diſſeiſed, and the copy- 
holder releaſes to the diſſeiſor, this is of no effect. [ 301 ] 
The reaſon of this ſeems to be, that though a re- 
leaſe cannot in its own nature paſs away a poſſeſ- Cr. Bt .. 
| ſion, yet it may amount to a ſignification of the : 
tenant's mind to hold the land no longer ; for a 
copyholder is a tenant at will, and therefore, 
though the poſſeſſion be not granted, any thing 
amounting to a determination of the copyholder's 
will, is ſufficient to extinguiſh his copyhold. 80 
if tenant at will, of freehold lands, grants his 
eſtate over, though nothing paſſes, and the grant | 
is void, yet it amounts to a determination of his h 57. a 
will. But then as to the laſt caſe of the diſſeiſor, 
no right to a copyhold eſtate is extinguiſhed by 
releaſe, but where the perſon that hath the copy- 


ä 3 — . * ak (os 4... ate... a. 4. as. "UE "EPR A Mt. ith. _ 


* 4 


7 Ab ee ee e 
of frauds, 29 Car. 2. c. 3. 

(e) [See, as to the releaſe of a copyholder, 87 157. 
v. Exik ) 

; bold 
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hold eſtate comes to it rightfully, becauſe of the 


prejudice the rightful lord would be at; for in 


mis caſe he would loſe, in his damages againſt the 
- . diſſcifor, the fine due for admittance ; and there 


os f. 16g, 


a Leo. 73. 


would be a tenant brought in againſt his will, 


and an eftate- at will grantable by ſurrender 


only, paſs by diſſeiſin and releaſe. This caſe is 
not therefore to be compared to the caſe where 


tenant for life releaſes to him in the Teverſion, 
this is of no uſe ; for it cannot be conſtrued to 
be a ſurrender (b); ; and as a releaſe it cannot 
operate, and ſo it is of no effect; but in our 
cafe, if it be but a declaration of the copyholder's 
intent to be no longer a copyholder, it is ſuffi- 


, cient. A copyholder bargains and ſells his % - 
pyhold lands to the lord of the manor, who is 
| only leſſee for years, the copyhold is not extin= - 


guiſhed ; for the leſſee is lord of the manor, and 
ſo the lands are always demiſable by copy (i). 


| And there can be no difference between this caſe 
and where the manor is conyeyed away, together 


with the copyhold at one and the ſame time. 


Three ſiſters copyholders for life ſucceſſive, the 


eldeſt tenant in poſſeſſion takes huſband, the lord 
by indenture makes a leaſe to the wife, the re- 
mainder to the huſband, remainder to the ſecond 


ſiſter, who four days after the making the leaſe, 
agreed in pars, and then took huſband, and en- 


1 and the ond queſtion cada n the 
WU [See N. cuν (i) [See N. —_ 1 
ben an. | - agreement 


Wo 
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agreement did extinguiſh her copyhold eſtate? 

And the opinion of the juſtices ſeemed to be, it 

did not; but judgment was given againſt the 

younger ſiſter (J; for the eldeſt ſiſter not being 

dead, ſhe could not enjoy her remainder, that 

being to commence after the death of her ſiſter. 

Now this judgment might be given, and the 

firſt point be left undetermined ; for if her co- 

pyhold eſtate were extinct by ackojftancof the 

.remainder, then to be ſure her entry was not 
lawful; and if it were not determined, yet it [ 303] 
was held the younger ſiſter's remainder coul 
not take place, becauſe, according to Margaret 
Fodger s caſe, the remainder was not to com 

mence till after the eſtate for life ended (/) ; fed 

quere farther, Whether the younger ſiſter's re- 
mainder be not in this caſe deſtroyed ? for the 

eſtate for life of the eldeſt ſiſter is utterly gone; 
for the lord having made a leaſe, can take no 
advantage of the forfeiture, and then the re- 

mainder not commencing when the particular 

eſtate ends, it ſeems it can never commence 3 : Rell Abr. | 
for there is as much reaſon to deſtroy contingent 8 
remainders of copyholds as freehold Ae ae. 5 
and this is not like the caſe where the lord ſeiſes 

the particular eſtate as a forfeiture; for there it 


{ | r 


(4) Li. the younger of the e; the ſecond liber, not 
the third. 81 
(0 [See ante, 173. 265.1 N 
0 [See ante, 263. N. n 4. I hos 469.) f 
remains : 
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remains (as it ſeems) to ſupport remainders, 


Huſpand and wife, copyholders in fee, the huſ- 


band obtains of the lord, for money paid, an 


cſttate to them in tail; the huſband dies, the 


wife enters and ſuffers a recovery, the heir en- 
ters upon her by foree of the ſtatute 11 H. 7. and 


dis entry adjudged lawful z for by her accept 


ance of the freehold eſtate, the copyhold was 
extinct. Cuſtom that copyhold tenements 
ſhould be to the wife after the huſband's death, 
either for a moiety or intierty; they eſcheat 
to the lord, ad" he dies; his wife ſhall not 
be endowed of a moiety; 1 * þ are not 
vopyhold in his hands. 

[The king, lord of a manor, and having co- 


pybold lands in his hands, grants them to one 


for life, without taking any notice that it is 


copyhold land; and it was held that this was no 
deſtruction of the cuſtom ; but that after the 
eſtate for life ended, the lands might be granted 
by copy again, and that the rule that copyhold | 


lands muſt be always demiſed or demiſable time 


out, Sc. extends only to common perſons, and 


not to the caſe of the king; and the reaſon 


given was, becauſe the king's grants are not to 
be taken to a double intent, vis. to paſs an 


5 eſtate for life, and to infranchiſe the lands too. 


This caſe came in queſtion afterwards in 1664, 


and ſo adjudged; for the jury gave no ſpecial 
verdict, but found the lands to be copyhold, 


dre it ſeems they would never have ventured 


0 to 
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to do, had not the court been clearly of opinion 

mat the cuſtom was not deſtroyed. But yet it 3 Ab. 
is ſaid in Lex Cuff; 233. that there is a caſe in aeg, 

Rolls againſt this. {dev quære, ſee Lex Cuft. 79, Heycen's caſe 

80. If a copyholder hath had; time out of 4 

mind, a way over another copyholder's ground, 

arid he purchaſes the inheritance of his own + 

| copyhold, yet the way remains. A copyholder — 

marries the lady of the manor, this is only a [ 305 J- 

ſuſpenſion of the copyhold eſtate; ſo if a copy- Cr. Eu 7. 

holder hath the manor in execution: It ſeems - 5 

to me in this caſe, that the huſband and conuſee f 

being lords for the time, may make voluntary | 

grants of their own copyhold lands, as well as | 

of others that come into their hands; for cr, El. 7. 
though they are not copyholders (neither are 

they ſo when copyholds eſcheat), yet they 

have copyhold lands that have been demiſable 

time out of mind, Ce. 

In that caſe of the huſband he and his wifs 
ſuffered a recovery of the manor to the uſe of 
themſelves for life, remainder, c. This was 
adjudged to be a deſtruction of the copyhold 
eſtate; for then the lands were conveyed by a 
common law conveyance, and ſo the cuſtom was 
broken. If there be three copyholders, and one 
takes an eſtate by livery for life, it ſeems this 
does not deſtroy the cuſtomary intereſt of thats. 

in remainger (. | 


— >. - Wi 


0 õ (See. CLVIL.] 
A - _Qna 
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„ J Roll, Ate. One is ſeiſed of a rent-charge by preſcription, 
| 60069, 243- yet without preſeription he cannot diftrain (o) 
| the copyholder's beaſts; for the copyholders 

are in by as high a title, uiz. Preſcription. Co- 

pyholder for life, the lord lets the manor, with 

all mines, to J. S. who, living the copyholder 

for life, enters and digs a new pit, and takes 

| L306 coals and converts them; the copyholder brings 
trover, and it was held it lay; for that the 

Ken br, 206. coals, after they were dug, belonged to the cor 
pyholder; /ed guære, for they are as much 
| parcel of the inheritance as timber trees, If 
copyholders preſcribe to have common in the 

lord's waſte, and the lord deſtroys the common 

by putting conies in it, every copyholder may 

ave an action upon the caſe againſt the lord. 

a ſtranger puts in his beaſts, whereby the 

| © copyholder | loſeth his common, it ſeems he may 

have an action of the caſe againſt him, as well 
2 Lap. 202,877. 88 diſtrain his beaſts damage - feaſant. But if the 
damage be ſq little, that, notwitliſtanding, the 

_ copyholder may take his common, then it ſeems 

*# Browne 146. NO copyholder can have any action, becauſe the 
damage is not done to him, but to the owner | 
| Ren. ans 39. of the ſoil. The fame law if a ſtranger dig the 
turf up; for though he cannot have an action 
for digging up the turfs, becauſe they do not 
belong to him, yet if that be the means by 

which he loſeth his common, the loſs of his 


RE” — —— — — 
* 4 


ht WOE (9) [Spe N. CLVIIL) 
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common is a prejudice to him, for which he 
may have an action. If a copyholder, by li- r Ra. Abr.662. 
cence, makes a leaſe for years, and afterwards 
enters upon the leſſee, he is a diſſeiſor (p) for he 

can gain no particular eſtate. 

If a copyholder die ſeiſed, and the lord admits [ 307 } 
another, who enters, he is not a diſſeiſor, but 3. 210. 
only a tenant at will, becauſe the lord aſſents to 
his coming in (). 

How emblements ſhall be diſpoſed of in co- Lex Cuft. 354 
pyhold caſes, ſee 5 Co. 115. 1 Ral. Abr. 727. (r) Noy, 2. 27% 
Lord of a manor having a copyholder a lunatick 
in his cuſtody, grants over the cuſtody to ano- 
ther, who brings an action in his own name; it 
was held not to be well brought; for the com- 14. Raymond, 
mittee hath no intereſt, but only a bare cuſtody; ug, 512. 
and therefore the action ought to be brought in : 
the lunatick's name; and by the ſame reaſon, 
the lord himſelf could not bring an action in 
his own name; for if he had intereſt himſelf, 
he might have aſſigned it over. This being a 
bare cuſtody, the grant by the lord could be no 
infranchiſement of the lands. 

It was held by Hobart, that the lord of a ma- 
nor de communi jure hath not the cuſtody of a 
| lunatick's lands; but there muſt be a cuſtom to 
warrant it. But it was reſolved. in the caſe be- Cr. Jac. 1g 


— 
i 


(p) [Per Coke: i. e. he is a diſſeiſor of the lord in whom 
the frank tenement was: For of the freehold only can there 
be a diſſeiſin. See 1 Roll. Abr. 662. Diſſeifm (1), ph. 7.] 

* I N. * J (x) [See ante, 250. 
Y 3 - - tween 
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tween Evers and inner, that the lord ſhould 
bave the cuſtody of one that was mutus & ſur- 
dus, and no cuſtom was laid; and the queſtion 
was between the ' prochein amy and the lord; 
and the reaſon given why the lord ſhould have 
the cuſtody is, becauſe otherwiſe he would be 
prejudiced in his rents and ſervices, which rea- 
ſon extenfls as well where there is no cuſtom, 
as where there is. And if the cuſtody of one 
that is mutus & /urdus, of common tight belongs 
to the lord, by the ſame reaſon of one that is 


lunatick; Iaeo guære. If there be a cuſtom 0 


C2LTAS)3 


in a manor that the lord ſhall enter and enjoy(7) 
the lands during the nonage of the infant, it is 
a good cuſtom ; for the freehold of the land is 
in the lord lu), and he is tenant to the pre- 
ciße (50. And an eſtate at will may ceaſe for a 
time, and revive again, as well as it may deſcend 
by cuſtom. | : 
A lord of a manor may avow for the rent or 
ſervice of his copyholder, in any court at Ne. 
minſler ; for he has an eſtate at common law in 
the rent, and not a cuftomary eſtate; and it is 
due to him upon the ſame grounds and reaſons 
in law as the rent of freehold lands is. 
Fines for admittances and copyhold rents are 
| a be then the lord ſells the manor ; he is fans 


P” i 


© (1) [See N. CLX.) ( [See N. CLXxI.] 
(2) {See ante, 156. N. LXVIII. and fee alſo 2 Var. 
243 175 228. 3 4th, 12, 6. 


remedy 2 
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_ remedy, both in law and equity; /ed quære (6), | 
for debt lies for a fine, and if it be a duty, ſurely — 


the paſſing away the manor will not make it Ci 309] 
ceaſe to be a'dity. 2uere, Why he ſhall not 

have debt for the rents due by the copy holder, 

and whether the lord hath not a freehold i in 

them? 

Copyhold lad are only impleadable in the Cr. Jac- 339. 
lord's court; for the common law doth not take | Roll. Abe. 
notice of ſuch baſe eſtates; therefore if an er- 
rongous judgment be given, no writ. of falſe 
Judgment lies, but only a petition to the lord 

in nature of falſe judgment, or elſe the party 
grie ved may have remedy in chancery (x). One 
recovers'in 4 manor, no precept can be made to 
take the poſſe manerii, and give the party poſſeſ- 
ſion by force; for the law will not ſuffer aux 
body to take ſuch power into their hands wit z Leo. 99. 
out the king's writ. | 
Copyholder's leaſe is no diſſeiſin to the lord. x. 598. 
2 Brown. 40. contra. 1 Brown. 133. (0 WES 
Tf one ſurrenders to the Jord, to the intent he | 
ſhould grant it to another, and he admits him, 


== 


(a) [See ante, 291. N. CXL. and ſee 3 p. Wis. 150. 
3 Burr. 1717. and note (1) to Co. Litt. 57. b.] 

(x) [See 1 P. Wins. 330. Show. Parl. Caf. 67. 1 Eg. 
Ar. 121.1] 

(5) {1 Brownl. 133. is alſo contra, per Cur. (0 ante, 215. 
But ſee ante, 231. acc. and Vin. Copyb. (D. e) pl. 2. acc. cites 
Ney, 92. and Lat. 199. per Cur. and in 1 Salk, 186, 7. it 
was held by three juſtices to be no diſſeilin.] Z 
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this is good ; ſor the other may plead * as 4 


grant. 


Copyholder may preſeribein his lord, * a 


vv ſpiritual perſon, to be diſcharged of tithes (s). 


Lex Cuft. 329, 
e. 


If a cuſtom be altered by conſent of lord and 
] tenants, it ſeems chancery will compel them to 
ſtand by that alteration. Were, Whether it 
will reduce a fine incertain into a certainty, at 
the ſuit of all the copyholders? for though there 
be an equity in moderating an exceſſive fine, 
yet it ſeems there is none to reduce an incertain 
fine to a certain one, at the ſuit of the tenants (a). 
If a copyholder commit a voluntary forfeiture, 
there ſeems no equity in relieving (6); copy- 
holders muſt be relieved in chancery for their 
common (c). Chancery will compel to let a 
tenant ſue at law, without a forfeiture. So it 
will compel a licence to let, and alſo to admit a 
mortgagee to try a cuſtom at common law. 
After forty-three years poſſeſſion, a defendant 
was ordered to admit of a ſurrender and admit- | 
tance. Lex Cuft. 326. $7 
Copyholder for three hves covenants, in con- 
1 of money paid, to ſurrender, and dies 
before ſurrender, and purchaſer dies; it was 


agreed the heir * the copyholder ſhould ſur- 


- —— 


a) And ſee the caſe of Stephenſon v. Hill, 3 Burr, o. 
as to%*cuſtomary tenants alſo. ] 


- (a) [See N. CLXII.] (5) [See N. cx. 
00) oo ante, 224. N. XC VII. 12 * 


. pre "ok 
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kendler to the purchaſer's heir, and make good 
the aſſurance (4). See other good caſes, where 
chancery will and will not relieve in copyhold 
caſes, in Lex Cuſt. from p. 323 to 331. Moor, 
552. Torb. 107, © 
Copyhold lands cannot be exchanged by deed, 
| but there muſt be a ſurrender and admittance 
thereupon. - A right to a copyhold may be ex- 
tinguiſhed by a releaſe, but no eſtates can paſs 
by releaſe (e); nor by leaſe and releaſe, though 
the leaſe be by ſurrender ; for a releaſe cannot 
enlarge a copyhold eſtate . 3 8 
Commiſſioners of bankrupts FE and ſell 
copyhold lands (/); the eftate is in the bargainee 
before admittance, though he may not enter and 
take the profits before admittance, which the 
ſtatute ordained as a cautionary remedy for the 
lord for his fine. Therefore, if there be a 
cuſtom in a manor that if a copyholder die 
ſeiſed of a cuſtomary eſtate of inheritance, that 
the wife ſhould hold the lands for her life; and 
ſuch a copyholder becomes a bankrupt, and the 
commiſſioners hargain and ſell the lands by deed - 
indented and inrolled, and then the. bankrupt 
dies; the wife ſhall not have her widow's eſtate ; 
for her huſband did not die ſeiſed (g). My 


— 


(4) [2 Feſ 631. mane Hinton, acc.] 
(e) [See ante, 157. N. LXIX.]J 
(f) [See 1 Att. 95. Drury v. Mann.] 
(s) [See N. CLXIV.] 


Y 4 


Cro. Car. 5691 
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* 


Co. Cop. 102: lord Coke ſays, that the word Surrender is 
3 Bult. #0. . wocabulum artis; ergo, where a ſurrender is 
neceſſary, no other word will ſupply the 
want of it; as the words, Give, Grant, or the 
like; /ed guere well of this matter; for in Bel- 
| Feld and Adam!'s caſe, it is held that any words 
[ 314 ] expreſſing his intention. of ſurrendering are 
good enough (). And this ſaying of a. copy- 
holder in court, was held to be a ſufficient ſur-. 
+. render, vis, that he was weary of his copyhold, 
men . And requeſted his lord to take it again. See 
das Jac. gab. Lex Cuſt. 103, 104. Lands were appertaining 
| to a houſe, and the copyholder ſurrendered the 
houſe cum pertinentiis ; adjudged the lands did 
not paſs (i). 

El. 17. Examination of a feme covert, by the ſtew- 
. xe fn * out of court, though it did not appear that 
os C . he was ſteward by patene, or that there was any 
age. cuſtom for fuch an examiciation,. was beld to be 

good (4). 

If the king grant omnes terras PROP ja ma- 
nerii de M. the cuſtomary lands held by copy do 
not paſs, but in the cafe of a common perſon 
they do. It is ſaid in Lex Cuſt. 92. to be ad- 
juaged that if a man grant all his demeſne lands, 
his copyhold lands will 251 paſs, if he has other 


* * 


3 


a 00 (See ante, 252. and 301. N. CLV.] 
(i) [But ſee Touch. 94, and the books there cited in 
n. (5); and ſee alſo 2 J. Blackf. Rep. 1148. Doe dem. Lem- 
je v. Martin; and 1 Lev. 131. Archer v. Bennett. ] 


t) [See ante, 277. ().] 
(#) [See ante, 277 1 


! 
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lands to fatisfy the words of his grant. It 
ſeems this muſt be underſtood of thoſe lands 
that he holds by copy, or elſe it thwarts the 
caſe before; and the reaſon is, becauſe copyhold 
lands do not paſs by ſuch conveyance, but by ſur- 
render. If copyhold lands eſcheat, and are in 


dominicales, quere if they ſhall. paſs. It ſeems 


the king's hands, and he grants amnes terras ſuas 


412 


every thing demiſable by copy muſt be parcel of [ 313 


the manor (1); for the euſtom can only extend 
to the manor, and the pleading is quod infra ma- 
, nerium, Sc. 


Lord of a manor nn the Rewardſhip to S. LV. 4% 


for life, and after becomes lunatick, and the cuſ- 


tody i is committed. to 4. B. and others; they Hob. 2:5. 


cannot by their ſteward grant eſtates by copy; 
for they bave no eſtate in the manor, and there- 
fore are not domini pro tempore; but the luna- 


in tail of a manor diſcoatinues and dies, and 


then the diſcontinuee makes voluntary grants; 


theſe may be avoided by the iſſue in tail; for 


the eſtate of the diſcontinuee is defeaſible and 


tortious (m). 


tick by his ſteward may grant copies. Tenant co. Cop. #6. 


Guardian in ſocage may hold courts in his owen, 1:5. 


own name, and may grant copies. Lex Cuft. 


88. () 


* (1) [See 3 P. Was. 10. 4 Durnf & Eos, 443. Meer, 
143. Ca. 285. and ante, 212. N. XC. ] 

(n) [Ser ante, 198. ] 

(2) [x Rell. Abr. 499. Copyh. (C) pl. 4. 1 Lord Ram. 
130. Hargr. n. (3) to Co, Lit. 58. J. acc.] 


i 


313 

Cro. , 
Cro. Is. 55, 55 51. 

Co. Cop. — 


x Leo. 227. 
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1 one be retained ſteward by parol, it is good 
to make him ſteward at will; and as to all points 
he is as effectual a fiewird as one retained by 
patent. There is a difference taken in the caſe 
between Blagrave and Wood, between the ſteward 
of a manor and the ſteward of a court ; for that 
the ſteward of a manor may take ſurrenders out 


of court, but the ſteward of a court cannot. But 


this diſtinction is taken no where elſe, and ſeems 
to have no authority in it, being only affirmed | 
by one counſel, and denied by another. Lord 


IONS of a manor makes a ſteward ad exequend. per 


e vel ſufficient. deputat. ſuum, who makes A. his 


\ deputy hac vice (o), to take a ſurrender of baron 
and feme to the uſe of baron and feme for their 
lives, the remainder over in fee, & ulterius ad 


faciendum quantum in me efs. A. takes a ſur- 


render from the baron and feme, upon con- 
dition the lord ſhall grant it to them for their 
lives, the remainder over in fee. In this caſe it 
was agreed that this deputation pro hac vice was 


5 good, and that the ſurrender was good enough 


(though the authority was to take an abſolute 


ſurrender, and this ſurrender was conditional) by 
force of the words & ulterius ad faciend. The 


force of theſe words ſeems to me to be, that the 


\ deputy ſhall take any thing upon him that the 


ſteward might, to make good that thing he was 
to do; and they do not ſeem to give r an 


Go) [See ante, 284. 
| authority 
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authority to take any other ſurrender than to 
the uſes limited in the deputation. This cafe 
is ſtrangely reported by Leonard; for there the 
clauſe & ad ulterius, fc. is not put in, and the 
ſurrender was upon condition to pay money, 


314 


1 Leo. 289. 


which ſeems clearly» out of the OP -the de- 


puty had. 

A ſteward ex officio may make voluntary 
grants. Co. Cop. 124. Auditor and ſurveyor 
for the county of M. appointed a ſteward for 
one of the manors pro illa vice. Adjudged 
they had no authority to do it; /ed quærr, if 
they may not retain a ſteward by patent. Things 
of neceſſity done by a ſteward, though he have 
no authority, are good; as admittances upon 
deſcents or ſurrenders; but voluntary grants are 


not good by ſuch a ſteward. If a lord com- 
mand his ſteward not to grant ſuch lands by 


copy, and he doth it, it is void (p). So if in his 
grant he diminiſh the ancient rent and ſer- 
vices (5). It is held by Coke, that if an infant 
is not capable of the oſſice of ſteward of a ma- 
nor, either in poſſeſſion or reverſion; yet there 
is a caſe where the grant of a ſtewardſhip to an 
infant in reverſion exercend. per Je vel ſuff. dep. 

 ſuum, was held good. And it was held there, 
that if that clauſe were in, exercend. per ſe vel 
i, dep. ſuum, the grant was good, unleſs he 
were of ſuch tender years as not to be able to 


— * —_ 4 th - 4 Py 


() (See ante, 221. (z) and 201 


_— 1 — — 


make 


1 Inſt. 3. b. 
[and N. (4).] 


Cro. Car. 556. 


3156 


Os cop. 129. 


— 
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make a deputy. My lord Coke allows that an in- 
fant, that has the office of ſteward by deſcent, may 
make a- deputy, though the clauſe of per ſe, &c. 


de not in. Seu quære, Whether he may do it 
if he have it by purchaſe? The caſe in Cy. Lit. 


and CY. Car. ſeems to be againſt this. 

Coke ſays, the law is not very curious in ex- 
amining the imperfections of the ſteward's per- 
tm, nor the unlawfulneſs of his authority; for 
be he an infant, non campor, lunatick, out- 


lawed, or excommunicate, yet whatſoever things 
he performs as incident to his place, can never 
be avoided for any ſuch diſability, becauſe he 


performs. them as a judge; at leaſt, as cuſtom's 
inſtrument. By this my lard Coke ſeems to 


allow that an infant is capable of the office; 


for were the grant to him void, then voluntary 
grants made by him would not be good; which 


yet my lord Coke ſeems to allow, when he ſaith, 


that whatever things he performs, as incident to 


his place, can never be avoided; and one inct- 


dent to a ſteward's place, is to mals voluntary 
grants; and he ſeems indeed to put him in the 


| fame place with a lunatick perſon; and a grant 


by him is, without all queſtion, good. It may 
be meant here, where the infant has the office 


by deſcent. However it be, it ſeems clear that 
an infant is capable of the ſtewardſhip exercend. 


per fe, &c. and where he is of years of diſcre- 
tion, perhaps he may exerciſe it himſelf ; for ic 


Cro. Car. 556. Was ſaid in the caſe of Young ver. Fowler, that | 


13 dhe 
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the infant in that caſe, being eleven years old, 


317 


was able to exerciſe the office himſelf, or make a 


deputy ; and ſomething there is darkly expreſſed, 
which yet ſeems to intimate that he may exe- 
cute it himſelf, As for the authority of the 
ſteward, faith my lord Coke, though it prove but 
counterfeit, if it come to exact trial; yet if in 
appearance, or outward _ it . current, 
that is ſufficient. | 


If a grant be made to one, and eb | 


ſome defect it is avoĩdable; yet the courts kept 
by ſuch a ſteward, before avoidance, ſhall ſtand 


An force; and whatever he did as ſteward, is 


for ever good. This ſeems. very reaſonable, 


and doth not at all thwart the diſtinction taken 


before; for there the ſteward had no authority; 
and fo only neceſſary acts by him are good. 
But here he had authority, and was to all in- 
_ tents and purpoſes ſteward, till the avoidance ; 
and fo all acts, by him done, ſhall bind. And 
perhaps this may be the reaſon why the acts of 
an infant are unavoidable, that the grant is not 
actually void, but only voidable ; and fo before 
the avoidance of the grant, he is abſolute 
ſteward, My lord Coke is ſo far from over- 
throwing the aforeſaid diſtinction, that he takes 
the ſame himſelf; but adds farther, that one 
that has no manner of pretence nor colour for 
keeping of courts, if he aſſumes the ſteward's 
place, whatever he does will not be void, eſpe- 
cially if a precept be given to the bailiff to give 

him 


Co. Cop. 125. b. 
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him warning, which ſeems very reaſonable ; 
for the faint authority of the ſteward is lowed 

in other caſes, for the ſecurity of purchaſers, 
who can never know the ſteward's right; and 
no harm is done to any body, the caſe ſtanding 
indifferent between vendor and vendee. There- 
fore where harm would be done (as where the 
lord's lands and property are diſpoſed of by 
voluntary grants) there ſuch ſteward can do 
nothing. But when a ſteward hath no pretence 
of title, there every body muſt take notice of 
his wrong; for if they were not obliged, it 

would be impoſſible for the lord to do any 
thing according as he thought fit; for any 
ſtranger might thruſt himſelf into the employ- 
ment, and introduce whom he pleaſed to be 
tenants. As the law doth not examine the im- 
perfections of the lord from whom the intereſt 
paſſes; ſo neither doth it examine the ſteward's, 
who 1s reſtrained by law. from prejudicing the 
lord. And. as the diſſeiſors, &c. may do ne- 
ceſſary acts, ſo may thoſe ſtewards who have as 
— little title as diſſeiſors. 

My lord Coke ſays , that the lord may 
make admittances and grants by copy at what 
place he pleaſes; but the ſteward of the manor, 
at any court held off the manor, (for out of the 
court, it is ſaid by him in another place, he 
may make admittances and grants by copy,) 


(9) [Sec ante, 250. N. Cxl.) 
8 cannat 


. 
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eannot make any admittances or grants by copy. 
This ſeems to imply that the lord may make by 
copy grants and admittances at a court held off 
the manor; or elſe where is the difference be- 


319 


tween the caſe of the lord and ſteward? And 


in the next caſe but one, it is reſolved that if 
the ſteward at a court held off the manor, 
make any grants or admittances, they are all 
void; but he ſays nothing of the lord. In his 
comment upon *Lztleton, he ſays: the court- 
baron muſt be held upon me manor, elſe it 
will be void, ** 


As Melwich' s caſe is reported by Croke, It is Cro. El. 103. 


there ſaid, that if the lord grant away the 
| freehold of his copyholds, the grantee may 
hold courts where he will, to make admittances 
and grants (7). If then a grant by copy or 
admittance ſhould be made at a court held off 
the manor, though it be a*court-baron, why 
ſhould it be void? Since a court-baron contains 
in it two courts, one for the freeholders, the 


other for the copyholders ; and ſince that for 


the copyholders, as to granting copies, Cc. 
may be held off the manor, there is no reaſon, 
that becauſe rhe court-baron is void, that there- 
fore the admittance ſhould be void; for they 
are as two diſtinct courts; and the admittance 
had been good, had the court been only the 
epa court. And if we look back to 


v5. SEE 
4 4 


(7) [See ante, 209, &c, 250. N. CXI.] 


the 


[ 320] 


320 


# 
*Y; 


- «> 
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the reaſon of the thing, if an admittance may 


de made at a place off the manor, why not at a 


I Leo. 238, 


Co, Cop. 1294 


court held off the manor ? for it is no judicial 
act; if it were, ſurely it muſt of neceſſity be 
done in court; and therefore it was held per 
tot. cur. that a court to do theſe things might 


be held off the manor; It is not diſtinguiſhed 


in this caſe between the grant of the lord or 


ſteward : But Cole is expreſs that grants, by 


| ſtewards at courts held off the manor are void. 


Laeo quere de bo. 
A ſteward cannot de communi jure make an 


under-ſteward (s), unleſs he has power by his 


Noy, 2. 


Noy, 29 
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patent, or be an infant that has the office by 
deſcent, or be a perſon of that quality that it 


will be a diſgrace to him to hold the courts 


himſelf; as if he be an earl, c. Cuſtom that 
if a copyholder holds lands in fee, and his wife 
ſurvives him, that the ſhall have it in fee, & jic 
e converſo. And fo the cuſtom for an executor 


to hold for a year after the death of the copy- 
holder, is a good cuſtom, where the wife is to 
have her free bench (t). Copyholder (where 


there is a cuſtom for the feme to have her 


rd. Ja. 36. 
Moor, 758. 


widow's eſtate) makes a leaſe for years; ſhe 


ſhall not avoid the leaſe (); or the n wie 


© [See ante, 2841 

(t) [See Fißb. on Copyh. 14. c. 2. Dougl, 80 Caſe of 
Eaſteourt v. Weeks (cited), and poſt. 324. (g).] 

(u) [See Coop. 481. acc. ; and fee alſo ante, 311. N. 
CLXIV.] | 


made 
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made according to the cuſtom, his title is as 


good as hers ; but if the leaſe were made without 


warrant, then ſhe may. It ſeems to me, that 

the feme ſhall not in this caſe be endowed of 

the third part of the rent and reverſion, be- 

cauſe cuſtoms ought to be ſtrialy purſued, and co. En. 123. 
that is only to be endowed of land; yet it 

ſeems after the leaſe ended ſhe ſhall be en- 

dowed (2p), for the huſband did die ſeiſed (the 
poſſeſſion of his leſſee being his own poſlefſian). 

But it was agreed in this caſe, that by ſpecial 

cuſtom the feme might avoid the leaſe. This 
among other caſes proves that a copyholder 

may | diſpoſe of his land, and bar his wife of o 569. 
her free bench (x), unleſs there be a particular | 
cuſtom that ſhe ſhall avoid any alienation, c. 

made by him; for then the particular cuſtom 

ſhall, as it ſeems, avoid his charge as well in 

the caſe of copyhold as freehold eſtates, by the 
common law. 

Lord enfeoffs his copyholder in fas where Salle 126. 
the cuſtom was, that if a copyholder in fee die go 
ſeiſed, his wife ſhall have frank bank; the copy- 322 1 

holder died ; adjudged the wife was barred ; but 
had the lord enfeoffed a ſtranger, ſhe ſhould 7 al 
had her free bench, becauſe the land remained 
2 8 and the I not taken away. 


(5) (Sex Bae. Air. Copyb. (E). n. (c). Toy 
(x) [See Garth. 276. * 633. n — . 
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2M 25 It came to be à queſtion in Skipreith's caſe, 
123. whether the. cuſtom for feme coverts to devile 
lands to their huſbands, or any body elſe, were 


a good cuſtom; but judgment was given upon a 
defect in the pleadings. It was held by all the 


- Juſtices, that copyholds are out of the words of - 


the ſtatute 34 © 35 H. 8. of wills (Y); but 


© Anderſon held them to be within the equity of 


that ſtatute.  2yere well, whether ſuch cuſtom. 

be good to deviſe (z); and ſee the books cited in | 

the margent. 
If the huſband be attaint of felony, it ſcems 


the wife ſhall loſe her dower in the copyhold 


lands, although there be no ſpecial cuſtom (a), 


for this amounts to an alienation. It i is laid in 


Lex Cuſt. 46. that the lord of a manor cannot 
grant a copyhold in reverſion without a ſpecial 
cuſtom. If this be underſtood where copyholds 


axe only grantable for life, it ſeems reaſonable 


enough; but. where they have been granted i in 


_ fee, there, if the lord grant to one an eſtate for 
life, that he may not afterwards grant the re- 


verſion in fee to another, ſeems very unrea- 
ſonable 3 
' Cuſtom that if a copy holder do not repair, it 


* ſhall be . * the bomage, RY tenant 


— LY * 1 pd 8 


00 [See N. CLXV.] (ﬆ) [See N. CLAVI.] 

(a) [See N. CLXVII. ] 

(b) (See Cre.” Eliz. 37% Vier, Copyh- (P. 3). Cum. 
Dig. Gopyh. (C. 10—12). 1 Roll. Abr. Copyb. (L). Fiſher 
on Copyh, e. 2 · 445 * e 73 G.] 

amerced, 
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"00 EY f and the lord ſhall diſtrain upon the 
copyholder or under- tenant; this is a good 


cuſtom; for the under-tenant is not a meer | 
\ ſtranger. Cuſtom, that after the death of Moor, 84. 5 


tenant for life, the lord is compellable to make à Nov, . 


grant for life to his ſon, and if no ſon, to 3 a 


daughter; 'is a void cuſtom (c); becauſe it ob- 
liges the lord who hath the intereſt, to grant it 
to this or that particular perſon, whether he 
will or no: But a cuſtom for a copyholder for 
life to nominate his ſueceſſor, is good; for that 
is a right and intereſt veſted in tenant for life - 
Sed quære (d). 
Cuſtom for the ſteward to make e for March, 28. | 
the ordering the common, is a good cuſtom. an 
order made that a tenant ſhould not put in this | 
or that beaſt is void, becauſe it takes away his 
inheritance; but if it were that he ſhould not 
do it before ſuch a day, that is a good by-law, | 
being not reſtrictive of his iaharinnee, but only 1 Lev. 190. 
directive of it. 
Cuſtom that he that lives A Grin Mak Bo yp 
the mayor, upon Paying 84. to the en and 1d. Ker 344. 


380. 851. 


— 


© [See ante, 157. N. LXXI. 273. 05 and the n 
note.] 

(A4) (See x Rell tir, 560. —— (E). pl. 18, and 
562. (H). þ4. I. (Caſe of Rawles v. Maſon, T. 20. Fac. 
per Cur.) Cro. Fac. 368. Vin. Copyh. (A. e], pl. 7. 2 Durnf, 
and Zoft, 746. 1 Strange, 657 · Fiſh. on Copyh. 18, From 
which books it appears, that ſuch cuſtom has frequently 

been recognized as good in law.] 
| 9 2 2 | to 
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fo the ſtew-ard, ſhould be excuſed from attend- 
ance upon the court; this is a good cuſtom : if 
{ 324 ] he avers there are copyholders ſufficient to keep 
| court that live near the manor (e); or elſe 
ſurely the cuſtom will be void; for then no 
court can be held. As this caſe is reported by 
Siderfin, it is ſaid it was held a good cuſtom, 
becauſe the court was a court- baron, where the 
ſuitors are judges; but it ſeems to me to be all 
one; for that if it were a cuſtomary court, if 
ſufficient copyholders were near the manor, it is 
unreaſonable to oblige perſons that live a great 
way off to attend; and if the court be a court- 
baron, if there be not a ſufficient number of 
tenants that live near the manor to do the duty, 
then copyholders are obliged to do it in that 
court as well as freeholders (); and therefore 
it ſeems the cuſtom cannot be good, for 0 
cCeſrt can be held. 
uo. s. * Cuftom that a copyholder ſhall not alien 
without licence is good. That a leſſee may 
2 hold the lands half a year aſter the term, is no 
Lit. Rep. 233- good cuſtom (g). Cuſtom, that if a copy- 
'127. 1 Holder make a a leaſe for a 815 and 28515 that 


* r 


W * 


605 [fee N. CLXV1IL. 1. 1 F) [See 1 N. CLXIX. 1 
(8) [* Per touts les jahn, ” Moore, 8. pl. 27. But 

ſee Dougl. 201. Caſe of Wiggleſworth v. Dalliſon & al. 
and the caſes there cited; particularly thoſe of Eaftcourt 
v. Weeks (Lutw. 799. 801.), Lewis v. Harris, and Beaven 
v. Delahoy (1 Hen. Bla. 5 & 5. n. (a); from” en it 
ſhould ſeem, that ſuch a cuſtom may be ſupported. } - 


I 


— 


. i 6G 
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it ſhall be void againſt his heir, is a good 

_ cuſtom. | | 

Cuſtom was to demiſe land, the leſſee 8 Cro, Ja. 671» 

the treble value of the rent; and if he died | 
within the term, that his heir ſhould have it, 
paying one year's rent; and that if he aſligned, 

the aſſignee ſhould have it, paying a year's | $25 1 
reut. This was held to be a ele cuſtom. 


next neighbour to the eaſt, or the like, i is a 
good cuſtom (+). It ſeems the reaſonableneſs 
of a cuſtom is to be conſidered, not from the 5 
rules and maxims of common la, (for there is N 
no cuſtom, but what in ſome point or other 
overthrows the common law,) but from the 
conveniency of the thing itſelf. As if there be 
a cuſtom that a copyholder ſhall not put in his 
beaſts to take the common before the lord has 
put in his; this is a void and unreaſonable 
cuſtom, becauſe it is in the power of the lord 

by this means to take away the intereſt of his 
commoners: ſo a cuſtom that the tenant ſhall co. Co. Cope 7%. 
pay a fine upon the marriage of his daughter is oy ” 
void. (i), becauſe it is againſt the freedom of the 
ſubject; but if a man obliges himſelf to ſuch a 
thing by tenure, it is good, being his own con- 
tract (i); ſo a cuſtom may be void for the un- 


— — 


(6) [See N. CLXX.) 55 
(i) [See Co. Lin. 139, 140: © Calth. 36. Sulliv. Les. 
wir. p. 227+ and ante, 108. (4) ; 289. N. CXXXVI.] 


23 certainty; | 


325 


ox CUSTOMARY AND 
certainty; as if a feoffment be made by an in- 


I fant, it ſhall be good, if he can tell 12 d. (J), or 


land, proclamation ſhall be made at the next 


- " that tenants ought to pay or ought not to pay 


. above two years rent for a fine. Cuſtom of a 


' manor Was, that if a man took' a cuſtomary 


tenant to wife, and outlived her, he ſhould be 
tenant per curteſy. And a man took a woman 
to wife who had no copyhold land then, but 
ſome deſcended to her during her coverture; it 


Was adjudged he ſhould not be tenant per cur- 
 teſy, becauſe he is out of the cuſtom (I). | 


"Cuſtom was, that the lord might folummodo 


grant eſtates in fee. This word folummodo was 
_ expounded to mean, that he had only uſed to 
grant eſtates in fee; and ſo it was held he might 
grant for a leſs time; but ſuppoſe it had been 
ſhewn and pleaded chat he could not grant 17 | 


hola, quere of that (m). 
„Cüem was, that when a copyholder ſells his 


court-day; and if any of the blood of the 
YET will give as much menen, he l __ 


ec ——c_ 
” 


(4) [SE Dorfs Kg. 33. 4. a 2. e. 3. 


p. 223. and the authorities by _ Cited ; and ante, Inrod. 
xviii. N. I.] 


(1) [Sir John Savage's 8 2 7 . But this 


cafe of Sir John Savage was denied to be law by Holt, 


C. J. and Powell, J. in the caſe of Clements v. Scuda- 
more, 1 Pr. Vn. 62. 2 Ld. Raym. 1028 3 and in 1 Salk. 
243+ it is ſaid to have been denied by the court.] 

(mm) [See Cro. Elia. 373. See alſo 1 Lord *. 999, 


; 


| and Salk, 189.) | | . . 
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it (=). If the land be ſold tor money, and any 
thing elſe, it ſeems to be out of the cuſtom, 
The caſe was, the land was ſold for money, Kol Abr. 368. 
and in conſideration of a cure done to the 
vendor by the vendee, it was held the next of 
blood could not take advantage of the cuſtom. 

Copyhold is granted to two for the lives of Rell Abr 
three perſons, and tenants pur auler vie die, Co. Cop. n, 
living the ceffuy que vies ; there ſhall be no oc- ne et 
' eupant, but the lord ſhall have the eſtate ; for = 
no body can gain a copyhold by occupancy, [ 3271 
but by admiſſion of the lord (o): But it ſeems, 
if the limitation had been to the tenants and 
their heirs (), during the lives of the ceffuy que 
vier, the heir in ſuch caſe would have the 
eſtate (), and not the lord, becauſe he has 
excluded himſelf, . and expreſly granted the 
ropyhold to the grantee and his heirs, during 
ſuch a time; but then it ſeems the heir muſt 
be admitted and pay his fine. It ſcems he muſt 
only pay a purchaſe fine, and not ſuch a one as 
is paid upon a deſcent z for he doth not take hv 
deſcent, but by ſpecial occupancy (9). 7 has Woes 

Copyholders may have folam & {eparalem N 
paſturum in the ſoil of the lord, and exclude 
the owner. If a copyholder let for years by Rel. Abr. 388. 


As. ” — 


(n) [See ante, 325. N. CLXX. ] 

(%) [2 Lord Raym. loco. acc.] 3 

(p) [2 Fuft. Blactſl. Rep. 1148, Doe dm Lempriere v. 
A acc.; and ſee 2 * and en. 756. | 


"#4 bleme, 


| licence, this is not extendable in the hands of 
the leſſee (7); for the ſtatute which gives exe 
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cution of lands, extends not to copyholds. | 
It ſeems to me that a copyholder of inherit- 


agaklance cannot, without a ſpecial cuſtom, dig for 
mines (7); neither can the lord dig in the copy- 


holder's lands, for the great prejudice he would 
do to the copyhold eſtate (7); and the copy- 


2 Sid. 152. | 


Winch, 8 


[ 323] 


Lit. Rep. 234. 
2 H. 6. 37. 39+ 


holder himſelf ſeems to have no intereſt in the 


inheritance of the lands. Copyholder may dig 
for marl :to lay upon the copyhold land : He 
cannot incloſe where it was never incloſed 


before. Copyhold' not forfeited, or determined 


by outlawry (). Copybolder ſhall have aid of 


the lord, where the right of the ſeigniory comes 
in queſtion. If he hath had aid of a biſhop, 


and then the temporalities come into the kings 
hands, he ſhall not have aid of che 5 80 be- 


cauſe of the delay. 


Style, 3171. 


— 


2 Roll. a 


Cuſtom that a copyholder may give a war- 
rant of attorney to another to ſurrender after 


bis death, is a void cuſtom. 


The king grants a Aer 8 the 


lands and goods of copyholders are not liable 


to the rent, becauſe they come in by preſcrip- | 


tion, which is before 95 rent 4 | Eftates of 


» 1 


(r) [See ante, 296. N. CXLVIII and CXLIX) 
(5) [See 2 flit. 189. 1 Pr. Vn. 407, 8. acc.] 
(t) [See ante, 305, 6. 1 Pr. Wins. 408, acc.] 

(u) [See ante, 244. F 
(w) rin ante, 305: N. CLVIII. | 
copy- 


= 
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copyholders, confirmed by decree in the exche- 


quer or dutchy chamber, ſhall be good, accord- 


ing to the ſaid decrees, by the 7 Fa. 1. c. 21. 
But it ſeems from the words of that act, that it 
only extends to thoſe decrees made after the 


firſt day of the ſeſſion of that parliament, and 


two years next enſuing that time. 

A biſhop or tenant in tail, Nc. lets copyhold 
lands by deed indented ; the iſſue or ſucceſſor 
may grant this by copy again; yet they may 
make leaſes according to the ſtatute to bind: 


though no man can have an action of forcible 


entry, but he that hath a freehold in the tene- 
ments; yet if the lord ſhould forcibly enter 
upon his copyholder, it ſeems he may be in- 


2 Roll. Abr. 
197. 


[ 329 ] 


dicted for it (x) ; (for if another enters, there 


is no queſtion but it is a diſſeiſin to the lord;) 


for it is not requiſite to the maintaining the “. x. K 55 


indictment, that he that diſſeiſes ſhould gain a 
freehold; /ed guere, Whether he that is entered 


upon muſt not have a freehold? for the 21 J. 1- 


c. 15. gives reſtitution of poſſeſſion to a leſſee 


for years, but no indictment; and had an in- 


dictment lain before, that act had been need- | 


leſs; for where an indictment 47, there reſtitu- 
tion was to blow... | 


— 
_ 


*4 
* 4 
— 


5 1 lies againſt him by the copyholder. See 


ante, 157. (o). 
See of Inditment, 1 Hawk. P. C. 278. c. 64. l. 15—17. 


See alſo 3 Burr. 1702 and 1733. 4 
If 


Lo 


— 
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copay AN copyholder dies, his heir under- the age 
pf fourteen, the next of kin ſhall not have the 
euſtody of the copyhold land; for the right of 

appointing a guardian for them de jure belongs to 

the lord (z), that ſo he may be ſure to have the 

ſervices done him. This is a particular reaſon 
1 why the lord Thould have the cuſtody of the 
IF Hands, againſt the common rule for the guardian 
in ſocage. But the reaſon not extending to the 
cuſtody of the body, it ſeems the guardian in 

Co. Cop. 155. ſocape ſhall have the body. This guardianſhip, 
5 faith Cole, de communi jure belonging to the 
lord, the eopyholder cannot by his laſt will and 
8 2 teltament appoint another guardian: qere, 
Whether at this day by force of the ſtatute 
| 12 Car. 2. b. 24. the deviſee of a child ſhall 
[ 339 ] have the guardianſhip of the child's copyhold | 
© lands{a)? For the words vn the aQ, ſee the 
5 a6 ſtatute at large. 

| Co. Cop. 33. Copyholders pay no relief, for that 1 a 
ſervice only due from freeholders (5). The 
quality of the lord's eſtate is not regarded in 
voluntary grants by copy 3 for if he be but 
 dominus pro tempore, it is ſufficient (c); for if 
baton and feme grant copies, the feme ſhall 

: never avoid this after the death of her huſband; 
| © Co. Cop. 79, but if he alone SEEM We ), it ſeems ſhe may, for 


. "= 


Ka” þ 


(z) EL ante, 308. N. CLX. contra.) | 
(q) {See N. _—_— ] (3) [See N. CLXXIII. ] 
(e) [See ante, 196, &c.] (4) [See Cro, Jac, 99. ace] 
1 5 | he 
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he had nothing but jure uxoris. Two joint- 
tenants of a manor, a copybold eſcheats, one 
may grant the whole, for he is dominus pro 
tempore, and is ſeiſed per my & per tout, Lord Co. Cop. ge 
grants a copyhold for life, where they are 
grantable in fee, the grantee ſurrenders to the 
uſe of another in fee, the lord admits /ecundum 
officium ſurſumredaitionis (e); an eſtate for life 
only paſſes. If a copyholder ſurrender to the ©. cop. g7. 
uſe of his laſt will, and by that deviſes it to | 
two, and the lord adtnite one, this ſhall enure 
to both (); for when he is admitted, he is in 
by the ſurrender, which he cannot be unleſs he 
be a jointenant; for that is his title by the 
ſurrender. 
A copyholder dies; a Rranger before the ad- © — 
mittance of the heir comes and ſurrenders to 
the uſe of the heir and his wife; he ſhall ever [ 3311 
claim jointly with his wife by force of this 
eſtoppel. If he had been admitted firſt, and 
then the ſurrender had been made, quere, 
Whether he had been eſtopped (g)? 
Quere, Whether tithes are grantable by 
copy ? See Cro. El. 814. & 1 at Abr. 498. 


F 


© co. Copyb. ˖ 34 Trace, 77, and gur. For lord 
Coke only ſays, I tbint no fee paſſes; and ſte ante, 255. 
N. CXIX.; 257. N. CXX. See alſo ante, 120. N. XLV. 
273. Ys Of e officium ſur ſumreddi- 
tionis.] 


(f) [Sce N. CLAXIV.] C [See N. CLxxv. ) 


where 
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| where it is ſaid they may G), as well as a rent- 


Co. Cop. 116. 


charge (7)... - | 
Things that lie not in tenure, are not 3 


able, unleſs appendant to ſomething that does 


lie in tenure; for firſt, no rent can be reſerved 


out of them, -becauſe there can be no diſtreſs 


taken upon them, and then they are not parcel 
of a manor, which conſiſts only of demeans 
and ſervices. But then it will be objected, that 
a rent-ſervice is parcel of a manor, and grant- 


able by copy; for a manor may be granted by 
copy, but a rent-ſervice may be diſtrained for; 
and if it be granted by copy, it cannot be 


granted alone, but lands muſt be granted with 
it, upon which a diſtreſs may be taken; and as 


it is part of a manor, it is held of . faperior 
lord. 


1.3321 


Per ſe it ſeems a ent- lr vice cannot be 


granted by copy, no more than rent - charges, or 
commons in groſs, which yet may be granted 
by copy, as they are appendant to any other 


thing, No ſervice can be reſerved or due upon 
the grant of incorporeal things; ſo that no 
court can be kept wt the grantor, no attendance 


_— —. 
— 


"of 


(b) (Cre. Els. 413. which 4 Sir John Bourn's caſe 
as ſo adjudged. More, 355. Ca. 480. N. (9) to Co. Litt. 
58. 5. Supplem. to Co. Copyb. f. 17. Trafts, 200. acc. 

And note, Tithes are tenements. See 1 Strange, 100. 
and caſes there cited ; and alſo Com. Rep. 267.] 

(i) [See below, and Calth. 54. Co. Copyh. ſ. 42. 
ha avi 97+ contra, as to a rent · charge.) + 

being 
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being due from the grantees of incorporeal in- 
heritances ; ſo as to them there is no lord, and 
conſequently they cannot paſs by ſurrender and 
admittance, and ſo are not grantable by copy; 
and therefore where Cole ſays, that any thing 
parcel of a manor may be granted by copy, or 
any thing concerning lands and tenements, that 
muſt be meant parcel of the manor, and no in- 
corporeal things in groſs are parcel of a manor. 
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Things grantable by copy muſt be things of co cop. 1. 


perpetuity, for otherwiſe it can never be ſhewn 


that there hath been a cuſtom to demiſe them 


by copy ; yet a man may grant by copy twenty 
loads of wood to be taken by the grantee (4); 
for it is not requiſite that the grant ſhould have 
_ continuance, but that the thing granted by 
copy, ſhould be a thing of perpetuity, which 


trees are, for a man may have an inheritance 


in a tree; yet it ſeems no ſervice is due from 
the grantee in ſuch a caſe : but then trees while 


growing, are held; and a tenure may be re- 


ſerved upon the grant of them, though no ſer- 


vice be due upon the grant of twenty loads; of 


which guere (1). 
A fteward of a manor cannot licenſe perſons 


to alien by deed ex officio (m); for that is no 


[333] 


Co. Cops 123. 


cuſtomary thing, | but a power Jong from the 


mm. Y wa 


© (#) fc. Copyb. l. 42. and Co. Lin. 58, Kan 
(1) {See N. CLXXVI.] 

(n) [See Co, Copyb. 1. 44. Traci, 101, 2.] | 
lord's 
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Co. Cop. 123. 


L 


Co. Cop. 143. 


/ 


Co. Cop. 1 54, 
ce. 
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lord's intereſt, and therefore belongs only to the 
lord, unleſs there be a particular cuſtom for the 
ſteward to licenſe, or power be given him by 
the lord in his patent, or otherwiſe. Licence 
to alien and admittance muſt be in the name of 
the N 

The ſame expoſition that i is wade of ns 
of freehold lands; is made of copyhold lands (a); 
therefore a grant to one REID Few e 
fee, &c. See Co. Cop. 136, 139. | 

Actions merely perſonal a copyholder may 
ſue at common law. Copyholder makes a leaſe 
licence for years, where the cuſtom is for 

the copyholder to cut down timber- trees; the 
leſſee for years cuts down the trees; the copy- 
holder ſhall ſue in the el court in; perf 
this offence. 

A fine is due upon admittance upon. a 
voluntary grant (o). Where the cuſtom i is fora 
copyholder s lands to be extended (5), the ex- 
tendor ſhalt be admitted and pay a fine, 

A. intermarries with a feme copyholder for 


years; he ſhall not be admitted or pay a fine if 


| he ſurvive (g). Two jointenants, the one dieth, 


= the other ſhall have all by ſurvivorſhip, without 


e 


8 — — 


7 * = 8 


(0 [See ante, 295- N. CALVI.) 

(e) fee ante, 239. N. CIII and CIV. ] 

elde ante, 185. 205. N. CXLVIL; 296, N. 
CXLVIII. and CxLIx. ] | 

lt) [Seo ante, 389. N. CXXXVI,] 


. | paying 
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paying a fine or being admitted (7). Tenant 
for life, and he in remainder join in a grant of [ 334 ] 
their copyhold, but one fine is due (6). So if a 
- ſurrender be made, and after a recovery is had 
by plaint, in the nature of a writ of entry in 
the off, for the better aſſurance, but one fine is 
due ((). 
| Touching waſte voluntary = permiſſive = 
an infant, a man 20 compos, a feme covert, 
guardian, ceſluy que ue, ſee Co. Cop. from 
p. 163 1 171 (). 
Tegnant for life of a manor, retdaioder i in foe, © N 
2 copyholder commits a forfeiture, tenant for 
life dies; he in remainder may take advantage 
of his forfeiture, in reſpect of the damage done 
to his intereſt (20). So it ſeems if tenant for 
life had aliened to another his eſtate, though 
neither he nor his grantee could take advantage 
of this forfeiture ; yet after his death, it ſeems 
he in remainder might.” If a copyholder does 
an act which extinguiſhes his copyhold, ac- 
ceptance of rent will not diſpenſe with it. 
Otherwiſe, where it is a naked forfeiture (x). cro. . FRY 
The lord of a manor demiſes the land by copy 


7 
ah. « * 3 = q . * 
eee Le . ds ET "PS * oF - — * r by” Las 4 * — = * 
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(s) [See ante, 163. (c) ; and N. LXXVII. Co. Copyb. 
ſ. 56. Tracht, 130. acc.] 

(t) CLC. Copyh. ſ. 56. acc.] 

(A) [And further, Vin. Copyb. (K. ©) & (R. e). Com. 
Dig. Copyh. (M. 3, 4, 8). 

(w) [See N. CLAXVIL) (*) [See N. CLXXVIIl.] 
ö to 
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to A. upon condition he mould pay twenty 


ſhillings yearly to B. during his minority, and 


100 J. when he came at age; A. doth not pay 


the twenty ſhillings yearly, but ſurrenders to 


the uſe of P. and his heirs, whom the lord 


g 1335 ] 


admits; and afterwards B. attains his full age, 
and the money is not paid him; whereupon 
the lord enters for the condition 'brakiak and 


grants it to B. and the queſtion was, Whether 


the lord's admittance of P. were not a diſpenſ- 


ation with the condition? The caſe was not re- 
ſolved; but Fenner was of opinion it was no 
diſpenſation; and he argued that becauſe the 


lord was only an inftrument to convey, and the 
cefluy que uſe is in by him that ſurrendered; 
and therefore the lord's admittance was no dil. 
penſation. But ſurely his affirming the power 
of the copyholder to ſurrender an eſtate after 
the breach of the condition, for not paying the 
twenty ſhillings, is à good diſpenſation for that 


_ forfeiture, as well as if he had accepted rent 
after the forfeiture ;” for the affirming his power 


to grant over his eſtate, is a8 much an indication 
of the lord's mind for the continuance of the 
eſtate, as the acceptance, But then as for the 


forfeiture, that accrued after the admittance ( > 


—_—— 


— — 6 — — 
. * 


(65 Thats, the forfeiture on nonpayment of the one 
hundred pounds. The default in not paying the twenty 
ſhillings was ſuppoſed to have been purged by the fubſe- 
2 ſurrender and admiſſion of P.] | 

| i 


COPYHOLD TENURES, _ 


It ſeems the admittance could not paſs away 

that; for the land was charged with the condi» 

tion, into whoſe hands ſoever it came ; And 

this ſeems to be Fenner's opinion, by the reaſon 

he gives; for that the cœſuy gue w/e coming in 

by the ſurrenderor, the lord by his admittance _ 

did not paſs away his intereſt in the condition ; 

for the queſtion was, Whether the lord had 

diſpenſed with the condition, not whether he [ 3361 

had diſpenſed with the forfeiture of the condi- 

tion broken ? for that was not broken in 

till after the admittance: yes (=), @ breach in 

part was a breach of the wholt condition. | 
My lord Coke ſays, that preſentments of ſur- = Cop. 105. 

renders ought, in all material points, to enſue "As 

and agree with the ſurrenders themſelves (a), 

elſe the ſurrender, preſentment, and admit-. 

tance thereupon, will be void ; which ſeems 

reaſonable; for if the preſentment in matter 

differs from the ſurrender, the lord hath no 

ſufficient notice of the ſurrender; and then the _ 

admittance upon it muſt in reaſon be bad, and 

not help out the preſentment ; for if the lord 

knew the true ſurrender, perhaps he would 

never conſent to ſuch a ſurrender; and the 

true ſurrender ought to be known, that the 

lord might know his tenant, and from whom 

to take his ſervices, The admittance cannot 

help out, for that was e upon the pre- 


* 


3 4 . 
| (a) tren]! * [See ante, 192. 600 
| AA ſentment; 
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Conga; . but if the lord had notice of the 


true ſorrender, though the | preſentment did 


differ, yet it ſeems reaſonable the admittance 
ſhould enure according to the ſurrender, be- 
cauſe he had notice of the true ſurrender ; and 
when a man is admitted, he is in by the ſur- 


[337 J render. Sed quære.— Where it is ſaid, that if 


— VY 
«4 [1 


| 1 
Cra. El. 443. 
Co. 


the preſentment differ in points material from 
the ſurrender, that there the admittance, pre- 
ſentment, and ſurrender, are all void: It "HAM 
this muſt be underſtood, if the time for pre- 
ſenting the ſurrender. be paſt; for if there 
Mould be a preſentment and admittance made 

contrary to the ſurrender, ſure this will not 
make the ſurrender void before the utmoſt time 


allowed by law for the ſurrender's being pre- 
ſented; for it is no reaſon to ſay that becauſe 


the preſentment is void, that therefore the ſur- 


render is void; for the ſurrender depends not 
on the preſentment, though it may be void 
becauſe not preſented, but not becauſe ill pre- 


ſented. So that- if after ſuch ill preſentment 
and admittance, there ſhould be a good pre- 
ſentment and admittance, it ſeems the ſurrender 
and all the other acts will ſtand good. 
A. copyholder in fee ſurrenders to the uſe 
of himſelf for life, then to his ſon for life, then 
to the uſe of his laſt will; the ſon dies, then 
the father ſurrenders to the uſe of J. S. in fee; 
adjudged that notwithſtanding the ſurrender to 
the uſe of one's laſt wk the eſtate remains in 
the 
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the copyholder (5), and he may ſurrender it in 


his life-time to whom he pleaſes. 


It is ſaid in Rolls, that if a copyholder ER [ 338 ] 
a deed of feoffment, with letter of attorney to C L 
make a livery, it is a forfeiture, though no | 
livery be made; (/ecus, if there had been no 

letter of attorney to make livery ;) for by giving 

the letter of attorney he hath manifeſted the 
determination of his will, having put it in the 

power of another perſon to paſs the eſtate ; but 

when he hath reſerved that power to himſelf, he 


may chooſe whether he will paſs it or not (c). 


—— 


2 — - 


(b) [See ante, 195. N. LXxxvꝗ 
(e) [See N. CLXXIX.] 


— —— 


— 
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NOTE I. Iatrod, p. xvii. (/) 


J* Thould ſeem that in more early times the age of 
ann and fixed at 


In rude ages, man, e expoſed to danger, 
found it neceſſary to his protection to be continually 
armed; and as he was to encounter danger at an 
early period, he took up his arms as ſoon as he was 
able to wield them. (See Adair's Amer. Ind. 18.) 
Among a people whole glory was in warlike atchieve- 
ments, the preſenting of arms to youth was made a 
ceremony ſolemn and important. 

In ancient Germany, when a young — was 
deemed capable of bearing arms, he was introduced 
into public, and they were ſolemnly given him in the 
preſence of the chiefs of his nation, &c. He from 
thence became a citizen, a member of the ſtate; and 
from this cuſtom is derived the ceremony of knight- 
hood. (See Tacit. de Mor. Germ, c. 13. and Ce/. 
de Bello Gall, lib. vi. c. 16, See alſo St. Palaye, 

paſſin. Seld. Tit. of Ho. p. 2. c. 1. 1. 58. Works, 
n. 3. p. 491. 1003. Opir. Laws, b. 18. c. 26. 

9 0  Stuart's 


by 
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Stuarts View of Soc. in Eur. b. 1. c. 2. ſ. 4. p- 
47, 8. 269, &c. n. (3). Lacombe, Abrige de! Hlil. 
re di Nord, tom. 1. p. 386, 7. 
n IE The forms of creation with reſpect to knighthood, 
© - and the terms which were uſed to expreſs that cere- 
* mony in later days, had alluſion to the cuſtoms of 
earlier times. illelmus rex fortis anno decimo 
non regni ſui, cum de more tenuiſſet curiam,—ad 
Pentecoſten apud Londoniam, Henricum filium ſuum 
juniorem VIRILIBUS INDUIT ARMIS,” Hen, Hunts. 
I. 6. p. 370. Nu. 20. 
% Rex Wilbelmus in feſto Pentecoftes pad We, RG 
| naſterium.— Eodem tempore per prius Henricum filium 
ſuum juniorem CINGULO DONAVIT MILITARI.” Rudb, 
* Hiſt. Winton. apud Angl. Sac. tom. 1. p. 258. 
e Anno gratiæ, M.L.XXXVI. en la ſamiene de 
Pentecofte i il fon Fiz Henri ChvAIHR a Weiß. 
_ muſter,” Chron. MS. in Bibl. Coll. S. Trin. Cantab. 
Lide 1 Mad. Excbeg. 7. n. (i).) ba, 
- . To bear arms, ad arma aſeipienda, ” was the 
uſual phraſe for knighthood. (Vide Stat. Milit. 
1 Edw,11.; ſee alſo 2-1nft. 597, and poft.) | 
In the more rude ages of ſociety, perſons were 
from their earlieſt years inured to exerciſe and 
danger; they were robuſt and vigorous from their 
mode of life; they ſoon then became capable of 
bearing arms, eſpecially as the arms of thoſe ages 
were in general light. A pole pointed with iron, 
And an ozizr ſhield, were the uſual armour. of the 
Germans ; many, indeed, fought only with darts or 
clubs. Pectorals and helmets, and perhaps even 
complete ſuits of mail (Lorice, ſays Tacitus, ſ. 6. 
and ſee 1 Nor. Ahtiq. c. 9. p. 142.), were known 
to chem, but we ſeldom words (and vide St. Remy, 
| Mam. 


„ 
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Mem. tom. 1. liv. 2. p. 100, 101.). At an early 
age thereſore might the German, uſed from his 
infancy to martial amuſements and employs, have 
been able to become a ſoldier. 3 

Fiſteen ſeems the age at which the youth in moſt 
nations in the northern parts of Europe (and, indeed, 
in ſtates far removed from the ſuppoſed ſcenes of 
feudaliſm ; ſee the Code of Gentoo Laws, c. 2, ſ. 16. 
c. 3. ſ. 8.) was conſidered at a ſubſequent period as 
being capable of bearing arms. (See 1 Mall. N. A. 
c. 9. p. 197. 1 Monteſq. Spir. Laws, b. 18. c. 26.z 
b. 28. e. a6. 3 

In aftertimes however, when the arms became 
more ponderous and unwieldy, and when ſuits of 
* complete ſteel” were generally worn, the age of 
bearing them, or that of knighthood, was poſtponed, 
and conſequently the minority protracted till twenty- 
one. (Vide Monteſq. ubi ſup. Stuart's View, b. 1. 
c. 2. ſ. 5. n. (2), p. 296. Sulliv. left. xii. p. 123.) 

« Ante ætatem verd VIGINTI UNIUS ANNORUM (ſaid 
a writer in the time of Edward the Firſt), xonBusT0s 
VEL HABILES AD ARMA SUSCIPIENDA PRO PATRIA 


DEFENSIONE NON REPUTANTUR mms,” (Fleta, x 


lib. 1. cap. 9. f. 4, and vide Britt. c. 66. Brack. 
lib. 2. c. 37. f. 386. 5. Year-book, H. 35 Hen. VI. 
f. 41. 4. ; 42. 4. Litt, ſ. 103. Co. Litt. 78. 3. 
Stat. de Militibus, 1 Ed. II. ſ. 5. and 2 Inft. 597.) 
In ſtil} more diſtant days, indeed, the age of ma- 
jority ſeems to have been fourteen, (and ſee here 
Lacombe, Abrege Chron. de P Hiſt. du Nord, tom. 1. 
p. 386, 7.) and, on the heavy . armour becoming 
general, to have been extended to twenty years, 
The northern nations allowed a certain latitude in 
| calculations like theſe in favour of the perſons af- 
| 12 4244 5 fected, 
2 ; 
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feed. »When a ear was required, it added a day 
to that year, that it might be certain that it had 
actually elapſed; hence our © year and a day.” In 
like manner another year was added to the fours 
teenth, and afterwards to the twentieth, that the heir 
might have time ro ſue out his livery, and to enter 


upon his lands; to inquire into the ſtate of his pro- 


perty, &c. Hence the year of election ſtill recog- 
nized by the Scottiſh law; hence too the primer 


 feifin; the annual value of the land, as the relief of 


the tenant in ſoccage, &c. 
* Præterea ſiquis infeudatus major QUATUORDE- 


CIM ANNIS ſua incuria vel negligentia PER ANNUM ET 


prev: feeterit,” ſays the feudal law, “ quod feuds in- 


veſturam a proprio domino non petierit, tranſafFio boc 
Jpatio feudum amittat. Dig. Feud. J. 2. t. 55. f 


| 543. cited Poſt. 41. which ſee. 


When the age of majority became deferred, we 
find a fimilar cuſtom prevailing. According tothe 


Grand Couſtumier de Normandie, the heir in chivalry 


was conſidered as within age till he had accom- 
pliſhed his rentieth year, © Et pour ce quilz dot. 


*buent eſlres renues en garde tant que les VINGT ans 


ſoient acompliz.” But it immediately adds, O 
leur donne u AN, pur luſaige de Normendie, en qutoy 
Hz peuent faire en court clameur & rappeller les 
Jaifines de leurs anceſſehrs par engueſte. A celuy qui a 
weompliy VINGT ET UN AN neſt pas ofroyee Penqueſts 


de la Nie a ſon anceſſeur, ſe Panceſſeur ne mourus 


dedens L AN ET LE JOUR gue la clameur a eſte faite.” 


(Vide Grand Couſtumier, c. 33. De Garde Dorpb. 
and c. 44. De v_ Aage, and St. Palaye, Mem, 


Cbival. c. 5. St. Remy, Mem, tom. 1. liv, 2. 


* 
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But although the period of rwenty-one years be- 


came at length the preſumed and general age of 
majority, yet the lord, if he pleaſed, might have 
knighted his tenanc at an earlier age. If from the 


ſtrength of his arm, or his advancement in military 


| ſkill, he conceived him worthy of the honours of 
chivalry, he needed not have waited till he ſhould 
have completed his twenty-firſt year. But by con- 
ferring thoſe honours on his tenant, the lord imme- 
diately terminated his minority. He had thus de- 
clared him capable of ſuch manly employs, and, of 
conſequence, could detain him no longer in ward, 
(See 2 Inf. 11, 12. (Magna Charta, c. 3.) and 597» 
(Stat. de Militibas.) Sruart's View, b. 1. c. 2. ſ. 5. 
n. (2). p. 296, 7. Sulliv. lect. xii. p. 124. 3 Lord 
Lytitlet. Hen. II. b. 2. p. 173. Seld. Tit. Hon. p. 2. 
c. 3. ſ. 37. Works, v. 3. p. 808, 9. 1004. and vide 
St. Palaye, c. 1 and 4.) = 

In this kingdom too, though the age of knight - 
hood had been for many centuries fixed at twenty- 
one, the lord might have claimed his aid pour faire 
Paine fitz chevalier as ſoon as ſuch ſon had attained to 


Hfteen. (Stat. Weſtm. 1. 3 Ed. I., c. 36. and Co. Litt. - 


. K 

This was a relic of the ancient uſage; and the ancient 
uſage continued as to thoſe infants who were not con- 
cerned in the change of armour, in many reſpects, to 
later times. It prevail to this day in the county of Kent; 


for, by the cuſtom of that county, fifteen is ſtill, as to 


many purpoſes, the age of majority. (See Robin/. Gave 
b. 2. c. 3. p. 185-222, &c. and the authorities by 
him cited. Tits. ſ. 104 and 123. See alſo Montęſy. 


S. L. b. 18. c. 26. n. (*); and pet. 293. N. 


cxLyI) 
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We are told expreſsly by Glanville that the age of 
majority of the tenant in ſoccage continued in his 

days (temp. Hen. II.) to be fifteen: ** Ss vero 
heres & filius ſokemanni fuerit, ætatem babere intel- 


ligitur tunc cum QUINDECIM compleverit annum.” 
(Lib. 7. cap. 9.) Brafon, who wrote in the time of 
Henry the Third, adverts to that of fifteen, and of 
fourteen alſo ; he ſeems to recur to the ancient age. 


(Vide Bracton, lib. 2. c. 37. f. 86. b. and lib. 5. 


c. 21. J. 422. 4.) And it is obſervable, that the lat- 


ter author aſſerts that the male heir in ſoccage was to 
be out of ward as ſoon as he became capable of 


attending to huſbandry and of conducting his ruſtic 


employs: Item vires requirit ætas ſockagii & diſcre- 
 tionem & ſenſum, & ſecund, q, heres ſockmanni, poſſit 


& /ſciat ea exercere, 9. pertinent AD AGRICULTU- 


RAM.“ And that the female became emancipated 


when able to govern her domeſtic affairs: Femina 
verd plenæ eſſe poterit ætatis in ſoctagio omni caſu, cuM 


_ POSSIT ET SCIAT DOMU1I su DISPONERE, ET EA FA- 
- CERE Qs PERTINENT AD DISPOSITIONEM ET ORDINA- 


TIONEM DOM, UT SCIAT Q, PERTINEANT AD CONE,” 


(Sir Edward Coke reads cover, or coffer, 2 1nft. 203.) 
ET KEY 3 g. quidem eſſe non poterit ante QUART. DE- 


CIM ANN, VEL DECIM. QUINT. quia bujuſmodi ætas re- 


guirit diſcretionem & ſenſum. (Lib. 2. c. 37. f. 86. 
.) The author of Fleta, who compoſed his treatiſe in 
the reign of Edward the Firſt, mentions no certain 
number of years for the ſoccage tenant to be out of 


ward; but contents himſelf with ſaying, that the heir 


who held by that ſpecies of tenure became of age 
when marriagable. (Vide Fleta, lib. 1. c. 9. ſ. 5.) 
And the age of marriage he fixes at fourteen, (Lib. 


1. c. 13. and vide Britt, c. 67, Year-book, H. 35 
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Hen. VI. f. 40. 6, &c. pl. 2. and f. 52. 4. &c. pl. 
17. 1 Roll, Abr. 342. tit. Bar. and Feme, (C.) pl. 5. 
who cites Skene Regiam Majeſtatem, 43. 5. Stat. 
Mert. c. 6. an. 20 Hen, III. Vim. 1. c. 22. an. 
3 Ed. I. and 2 Inſt. 203.) 

The cauſe of the additional year continuing as to 
the military tenant was, moſt probably, from the ne- 
ceſſity of the ſuing of livery by the heir, and the right 
of the lord to retain the profits of the fief till ſuch 
livery was regularly ſued; in which caſe it was both 
for the benefit of the heir, and the intereſt of the 
lord of the fee. But as to the tenant in ſoccage, the 
wardſhip appertaining to the relations of the heir who 
were accountable for the profits of the tenancy, the rea- 
ſon for its continuance, in a great meaſure, ceaſed, By 
the cuſtom of Kent, the heir was obliged to appear in 
the court of the lord and regularly demand his inherit- 
ance, which the lord was accordingly obliged to deliver 
(ſee Rob. Gav. b. 2. c. 3.) ; and fifteen, therefore, re- 
| mained in Kent the age of majority. The age of 
marriage and diſcretion alſo having been fixed at 
fourteen, both by the common and civil law, prior to 
the times we are now ſpeaking of, contributed towards 
the eſtabliſhment of the age of fourteen as that of 
majority among ſuch-tenants who were not intereſted 
immediately in the change of armour, 

As to the tenant in burgage, we find from Glanville 
(Ib. 7. cap. 9. and Bracton, lib. 2. cap. 37. f. 86. 5.) 
that he was to be out of ward as ſoon as he became ca- 
pable of following his father's profeſſion. The latter au- 
thor ſays expreſsly, that there was, in his time, no cer- 
rain age required: . Si autem filius burgenſis, tunc æta- 
tem babere intelligitur, cum denarios diſcretꝰ ſciverit 

numerare, & pannos ulnare, & alia negotia finſilia pa- 
erna 
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terna BXercere': SED SIC NON DEFINITUR CERTUM TEM» 
PUS, SED PER SENSUM-ET MATURITATEM SUAM.” The 
criterion of ability became at length ſo vague, nay 
abſurd, that the courts (at leaſt ſo early as the time of 
Edward the Second) infiſted on the perſonal preſence 
of the infant, that, they might be ſatisfied that he had 
diſcretion to guide him. This, however, was not 

always practicable ; and a certain and definite age was 
afrerwards required as the period. of emancipation z 
though, when Glanville wrote, we find that when 
doubts aroſe with reſpect to the majority of the ward, 
| they were to be decided by a jury: © Per legales 
bomines de vifineto & per eorum ſacramentum, (I. 7. 
5 c. 9.) and vide Fitzh, Abr. Garde. 127. & Dum fuit 
inſra ætatem 3 & 5g. See alſo Robigſ. Gav. b. 2. 
c. 3. p. eng, by him cited, and 
paſt. 325.) 

̃ 12 ovation de-dibcentGafithe Gollow- 
ing annotations, to apply theſe remarks in illuſtration 
of ſome of our preſent uſages and laws. (See pot. 293. 
N. CXLVI. and 325.) For to the hiſtory and manners 
of the times muſt we recur to illuſtrate thoſe laws which 
were ordained in ages that are paſt, and thoſe cuſtoms 
to which we have ſucceeded, as it were, by .inherit- 
ance ; to trace out their origin and mutation, the 
principles whereon they were founded, and their re- 
lation to the general ſyſtem of our legal polity. 
From incidents ſuch as theſe we have noticed, which 
are too frequently condemned as frivolous and idle by 
the indolent or captious, how often do diſcoveries of 
the firſt import. proceed! But, as it has been well ob- 
ſerved (Ef. on Brit. Autig. 160, 1. Eſſ. iv.) “ Law- 
ß 
lawyers.” 
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NOTE U. p. 1. (a). 


Be Tuz word feudum was not known here until about 


the year 1000. Somner's Gavelking, p. 102.” Note“) 
to the third edition. See Wright's Tenures, 19. 

Somner ſays, © It may very juſtly be doubted 
whether either the laws, ſtories, or other, either writ- 
ten or printed, monuments of credit of any nation 
or country can ſhew the word feodum, or feudum, in 
uſe among them, until after the beginning of the 
tenth century, p. 102. Dr. Robertſon and Mr. 
Butler ſay not before the eleventh. See 1 Charles V. 
ſ. 1. p. 269, 70. n. (H); and Mr. Butl. u. to Co. 
Litt. 64. 4. ſ. iii. 

Dr. Stuart, indeed, informs us that there is certain 
evidence of its uſe on the Continent fo early as the 
year 884 ; about which time it was often uſed as ſy- 
. nonimous with beneficium. See his View of ny 
in Europe, b. 2. C. 2. n. 3. p. 352. 

It ſhould here be remembered, that, when thoſe 
grants were at will, they were denominated munera; 
when they became for life, Jeneſcia; and when they 
were permitted to be hereditary, or at leaſt were 
extended beyond the life of the vaſſal, then, and not 
till then, they are ſaid to have been properly ſtyled 
feuda. See Dalrymple on Feudal Prop. ch. 5. f. 1. 
p. 190. Sulliv. Le. I. iii. p. 23. Wright's Ten. 19. 

Vet, after all, it ſhould ſeem that the term feuda 
was equally applicable to ſuch gifts when only for 
life, or even at will: the term importing merely a 
conditional ſtipend or reward, or, as we till uſe it, a 


preſent, gratuity, a gift; for feuds, they tell us, 


were originally voluntary. See 2 Blackf. Comm. 
| ch. 4. p. 45. Stuart's View, b. 2. c. 2. p. 94. and 353. 
WT 
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n. 3. 1 Rob. Cha. v. C1. P-.270. n. (H.) Butl. u. 


1 Co. Litt. 64. 4. ſ. ii. Somn..Gavelk, 108. 


The ſenſe was well expreſſed by the terms munus 
and beneficium ; and Sir Edward Coke ſays, that in 


| feoffments, do or ded; is ſtill the apteſt word. See Co. 


Litt. 9. 4. 2 Bl. Comm. ch. 20. p. 310. Wright, 16. 
and n. (&). 150. 

From the manner in which many writers have i ex- 
preſſed themſelves on this ſubject, one would be in- 
duced to conclude that they conceived the term 
feudum to have been abſolutely unknown till the grant 
was protracted beyond the life of the vaſſal; but 
ſuch conception ſeems fraught with abſurdity, and 
thoſe expreſſions calculated only to miſlead. "4p 

It is obſeryable, that the word is acknowledgedly of 
a German or Gothic origin; whereas the terms . 


nera and beneficia were as evidently from the Latin 


language. The former, therefore, muſt neceſſarily ſeem 
the more ancient, as thus applied, and that by which 
ſuch gifts were originally ſtyled. What ſeems. to have 
led to the ſuppoſition, that the word was not known 
till the tenth or eleventh century, was its not being 
found in any authentic charter written before that 
period. But the concluſion does not, I think, appear 
warranted. It might not have been inſerted in char- 
ters, &c. till that time; hut it does not follow from 
thence that it was wholly unknown. The charters 
and laws of thoſe days were chiefly, at leaſt, in the 
Latin tongue ; and this accounts for the uſe of che 
terms munus, beneficium, &c. in preference to that of 
feudum, whichs was forged out of the Gothic /eodb, 

ſo barbarous in the eſtimation of the Latiniſt. If 
the apportioning of lands to the individual in conſi- 

. of Teturgs | and chad, ba as' rr leaſt in 
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later days, by the appellation of feudal, owed its 
birth to the northern nations, is it not reaſonable 
to expect from the northern nations the term by 
which it was called ? Can it be ſeriouſly ſuppoſed for 
a moment, that after denominating ſuch portion of 
land by a term of foreign origin, that of mwnus or 
beneficium, for ſo many centuries, recourſe ſhould 
then be had to their native tongue; to a barbarous 
dialect, which, in many countries, was almoſt forgot- 
ten? Beſides, what name could it have been known by 
before the Gothic nations became ſo well acquainted 
with the Latin language ? The inheritance of the 
feud- cannot poſſibly, in itſelf, make any alteration in 
the queſtion: The term feodb had no neceſſary re- 
lation to ſuch hereditary quality; it was expreflive- 
only of a gift, a flipend, a reward, or, as we yet ſay, 
a fee; even beneficium was applied to an hereditary 
grant (ſee Stuarts View, b. 2. c. 2. p. 94. and 352. 
n. 3.), and feudum, in after - ages, to a grant for life. 
(See Somn, Gavelk. 108. and Sir Thomas W ein 
' Commonwealth, b. 3. c. 10.) 

Perhaps the uſe of the word feudum, to n 
hereditary grant, in preference to that of manus or 
beneficium, may be thus accounted for; munus, bene- 
fictum, and feudum ſeem, I fay, originally of the 
fame import; they were gifts. This ſignification of 
the two Latin terms was remembered, and appeared 
il to comport with the idea of an hereditary eſtate. 
The term feudum was not ſo well underſtood; the 
ſame abſurdity of application did not occur to tlie 
Latin ſcribe ; he conceived it did not involve it ; and 
he called the eſtate by the name, ſtyle, and le of by 


fal. 


d As 


NOTES AND ILLUSTRATIONS. 


As we have ſpoken ſo much an this head, it may 
not be improper to remark that F/bitacre derives the 
term from, the Celtic tongue, and diſcovers. this cele- 
brated ſyſtem among the uſages of our Britiſh pro- 


genitors. See 1 Hiſt. Manch. ch. 8. ſ. 3. And, in- 


deed, our author himſelf ſeems rather of the ſame 
way of thinking; as, in his little Tra# on the Conſti- 
 tution of England, he appears to conſider the ancient 
Iriſh cuſtoms as ſimilar, in a great degree, to thoſe of 
our Saxon anceſtors, or rather indeed as originally 
the ſame. See it at the end of his * Ca/es in Law and 
Equity,” and in his © Common Pleas; and alſo his 
Hiſtory of the 7 — (MS. ) cap. 1. and ſee me 
on NE 145. and 153. 


NOTE II. p. 1. 0 


e By the feudal law, with reſpe&- to the relation 
between the ſovereign and the ſubject, the right to 
the ſoil and the right to the profits of the ſoil were 
| ſeparate; the tenant being inveſted with the latter, 
the ſovereign continuing to be intitled to the former. 

- This right to the profits. was of the moſt extenſive 


nature; it gave the tenant, except for the purpoſe of 


alienation, the complete power or dominion over the 
land, during the term of his tenure.” See Butl, 
M. Co. Litt. 64. (a). ſ. it. 
Thus the dowinium direZum, or abſolute property, | 
was, under this ſyſtem, placed in the lord; while 
the dominium utile, or the right of poſſeſſion, was in 
the tenant. See the Intred. v. &c. Dalrymple, F. P. 
c. 6. ſ. 1. Wright's Ten. 10. 58. 68. 147-9. Stu- 
art's View. b. I, c. 1, f. 1. e. 2. f. 1 and 2. and 
notes. 
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notes. Stuart s Dif. on Antig. Conſt. of Engl. part 1. 
ſ. 3. and part 2. Sulliuv. lect. iii and iv. Kaims's Eff. on 
Brit. Antiq. el. 1. Kaims's Tra#s, tr. iii. p. 125 and 
2 Bl. Comm. c. 4 and 7. Watk. on Deſc. ch. 3. ſ. 1. 


U 


NOTE IV. p. 2. . 
Is ancient Germany the lands were divided annu- 


ally among the individuals. entitled, when they re- 8 


turned again to the ſtate. See the TuroduZ. „ 
And it is obſervable, that a ſimilar diſtribution 
prevailed in the kingdom of Peru. See Robert. 


Amer. b. 7. v. ii. p. 312. 4to. edit. | 


This annual allotment ſeems to have been dictated 


by the annual produce of the earth. It was juſt that 
he who cultivated the land ſhould enjoy the. produce 
of his labours ; and theſe it required the greateſt part of 
the year to return; at leaſt the remaining part of that 
year was not worth acceptance; and an annual diſtri- 
bution anſwered the * of agriculture in its 
then ſtate. 


It does not ſeem ant that the Germans, who 
had been uſed to yearly poſſeſſions, would be ſatis- 


ficd with eſtates at will. (See Sulliv. lect. v. p. 50.) 
Beſides, when they migrated into the more ſouthern 
provinces of Europe, thoſe ſoldiers, who were free in 
their perſons, appear by no means to have been fo 
dependent upon their leaders or generals: it was 
their ſword that conquered and they thought them- 
ſelves entitled to their ſhare of the ſpoil. (Sce the 
Introd, p. vi. &c. Stuart's Diſſ. p. 3. ſ. 2. p. 137. 

n. (6). Squire on the Anglo Sax. Gov. ſ. 69, &c. 
1 Rob. Cha. V. ſ. 1. p. 14. 256. notes. 2 Rapin 


Hiſt. Eng. 141. n. (*). $vo. edit. Diff. on the Gov. of 


the Anglo Sax. Lat ef 
8 However, 


4 
* 
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However, authors coincide in aſſerting that feuds 


| were anciently at will; and they were, in that ſtage 


of their progreſs, denominated muner@s. (See ante, 
P. I. n. (a). But thoſe gifts at will were, I donceive, 


only made to thoſe for whom the lord was not obliged 
to provide, as he was for the ſoldier who conquered for 


him. Be this as it may, we find, moſt clearly, that 
feuds at à very early period became for life. The 
faithful follower who had ſhared the dangers of his 
lord became, when the conqueſt was effected, en- 
titled to a proviſion for his latter days. If we conſider 

the ſervices he had already performed, and was ſtill, 
by the policy of the times, to render, or the engage- 


ments he had entered into to be faithful and true; if 


we remember that he alſo had left his native lands in 


| ſearch of a permanent dwelling, we ſhall not conceive 
that he could have been requiced with a Jeſs eſtate, 


In this ſtate of the feud they were termed beneficia. 
See note II. and further Sulliv. lect. vi. Wright's 
Ten. 14. 151. Stuart's View. b. 2. c. 1. f. 2. Dal- 
TymPÞUle, F. P. ch. 3. ſ. 1. Butl. n. Co. Litt. 64. a. 
. v. 4. 1 Rob. Cha. V's. 36 $5 4 e n. (FI) 
Watk. on Deſc. ch. 3 


. NOTE WV: p. 2. (8). 
Aldi property was that which a perſon poſſeſſed 


in his own right, and of which he had the abſolute 


ownerſhip; in which the dominium direFum was not 
divided from the dominium utile; it was oppoſed to 


| feudal, which was held of a ſuperior. The term is 
derived from the northern languages; from Al, totus, 


_ et abſolutus; and Od, flatus, poſſeſſio, vel pro- 
See Stuart's View, b. 1. c. 2. ſ. 1, 2, 3, 


and note Dif. p. 2. 92 2 Bl. Comm, ch. 4. p. 45. 


Sulliv. 
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Sulliv. left. v. vi. xi. xv. xxvii. Millar's View of 
Engl. Gov. b. 1. c. 5. p. 87. ch. 9. p. 183. 
Wright's Ten. 137. 146, 9 Kaims's Eff. on Brit. 
Antiq. ell. 1. Co. Litt. 1. b. Harg n. (1) to Co. 
Lit. 65. a. Butler's continuation of n. (1) to 64. 4. 
Spirit of Laws, b. 31. c. 8. Somn. Gavelk, 88. 104, 

&c. 1 Rob. Cha. V. ſ. 1. p. 256, &c. 266, &c. 
n. (H). | 


NOTE VI. 2. (5). 

Ir has long been a maxim in our law, that all 
the lands in England, in the hands of a ſubject, 
are held, mediately are immediately, of the king. 
This was a conſequence of the ſeudal ſcheme. (See 
the Introduct. p. ix.) Yet it is ſaid that allodial 
property continued among us till the time of Henry 
the Second; and is even yet to be met with in ſome 
of the iſles of Scotland. See Mad. Bargnia Anglica, 
b. 1. c. 2. p. 30. Stuart's View, b. 2. c. 2. p. 106. 
Dif. p. 3. ſ. 4. p. 178. n. (3). View, b. 1. c. 2. 
ſ. 1. n. (4). p. 208, 9. Kaims's EH. Brit. Antig. eſſ. 1. 
p. 19. Harg. n. (1) to Co. Litt, 65. (a). And ſee, 

as to its continuance on the Continent, 1 Rob. 


Cha. V. ſ. 1. p. 267, &c. 271. n. (H). 


NOTE VH-" pr 3.08); 

So in his “ Hiſtory of the Feud,” before cited, our 
author ſeems to conſider gavelkind lands as ori- 
ginally allodial; but whether the obſervation be juſt, 
that a/lodial land gave birth to gavelkind, appears to 
admit of much doubt. It ſeems inconſiſtent with 


the hiſtory of the times. Lands held in ſoccage, 


though evidently feudal, continued to deſcend to 4 
BB 2 N che 
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the ſons ſo lately as the time of Henry the Second. 
See 2 Bl. Comm. ch. 14. p. 215. Robinſ. Gav. b. 1. 


e. 2. Pops. 11. n. (x). 


They were the military and honorary feuds which 
firſt became indiviſible, and went to the eldeſt ſon 
alone (and. military feuds, even in Kent, were in- 
heritable by the eldeſt only. 2 Inf. 595. and Robin. 
Gav. b. 1. c. 5. p. 46. ); and in imitation of theſe it 
was that the right of primogeniture took place in ſoc- 
cage tenures. See Blackſt, and Robinſ. as above. 
Hale's Hiſt. Com. Law. c. 11. p. 255. 257- 


| Wright, 25, 6. 31, 2. 174. &c. 212. Sulliv. 


lect. xiv. Butl. n. to Co. Lit. 64. (4): . v. (4). and 


Pops. 12. 


The cuſtom of cavdikind, or the JiviGon "of | 
lands among the ſons, prevailed alſo in Wales. Ir. 
was the ancient vſage of the country, and continued 
till the time of Hen. 8. It took place even in the 


caſes of dignities and titles, and was productive of 


the moſt afflict ing miſchiefs among that people. 
See i Whit. Manch. c. 8. ſ. 3. 1 Warr. Wales, 4. 
40. 217. 381. 438. Hale's Comm. Law, n. (B). 190. 
250. Robin. Ger. b. 1. c. 2. Taylor on Gav. 
paſſim. 

Among the Iriſh the lands were apportioned out 
among all the males of a clan; and a new di- 
viſion was made on the death of each tenant. See 


Davy, Rep. 28. 5. Caſe of Taniſtry, and 49. 4. 


Caſe of Gavelkind. 


NOTE VII. p. 3. G5). 


See Litt, ſ. 1. This,” as Blackſtone remarks, 
« is plainly a relict of the feodal ſtrictneſs; by which 
Bs | it 
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it was required, that the forms of donation ſhould 
be punctually purſued ; or, that, as Craig expreſſes 
it, in the words of Baldus, Donationes fint ftrith, 

Juris, ne quis plus donaſſe præſumatur quam in dona- = 
tione 'expreſſerit.” And therefore (as Blackſtone ex- 
preſſes it nearly in the words of Mrigbt, ſee his Ten. 
151, 2.) as the perſonal abilities of the donee were 
originally ſuppoſed to be the only inducements to the 
gift, the donee's eſtate in the land extended only to 
his own perſon, and ſubſiſted no longer than his life ; 
unleſs the donor, by an expreſs proviſion in the grant, 

gave it a longer continuance, and extended it allo to 
his heirs. © But this rule,“ he adds, © is now ſoftened 
by many exceprions.” 2 Comm. c. 7. p. 107, 8. 

Of thoſe exceptions, ſee Co. Litt. 9. ö. 10. 4. 
and Mr, Harg. notes. YViner's Abr. Eſtates, (K. 2) 
and (L). Comyns's Dig. Eſtates (A. 2). Toychft, 101, 
Poft. 7%. 74, 76. | 


NOTE IX. p. 10. («). 


Tuts was what, in after times, was denominated 
frank marriage; and which, though now in a great 
meaſure obſolete, is ſtill recognized by law. Our 
author ſays, that on ſuch gifts the eſtate was limited to 
the iſſue of the marriage by the feudal donation : In 
later times, however, the very word frank-marriage 
was deemed, by our law, to be ſufficient in itſelf to 
create an eſtate in ſpecial tail in the donees. See of 
frank-marriage, Litt. ſ. 17. and Co. on that ſection. 
2 Bl. Comm. ch, 7. p. 115. 


NOTE X. p. 11. (w). 
Ix early times women were not permitted to ſuc- 
ceed to a proper feud, as they were incapable of per- 
BB 3 forming 


ſorming the ſervices required. Indeed, among rude 
nations, women were ſeldom ſuffered to partake of the 
perty. of the tribe or family, wich reſpect, at 
t, to the uſe or ownerſhip of land ; for they did not 
need i it: Before marriage they remained part of their 
father s family, and; afterwards, the huſband provided 
| for them. The proviſion ſo-anxiouſly made for thein 
by the Gentoo laws is pleaſing : . So long as a woman 
, remains unmarried, her father ſhall take care of her ; 
. and ſo long as a wife remains young, her huſband 
ſhall take care of her ; and in her old age her ſog | 
ſhall take care of her; and, if before a woman's 
marriage her father ſhould die, the brother or, bro- 
_ ther's ſon, or ſuch other near. relations of the father 
ſhall take care of her;; if after marriage her huſband 
ſhould die, and the wife has not brought forth a lon,, 
the brothers and brothers ſons, and ſuch other near 
| relations of her huſband, ſhall take care of her: If 
there are no brothers, brothers' ſons, or ſuch other 
near relations of her huſband, the brothers, or ſons 
of the brothers of her father, ſhall take care of her; ; 
if there ure none of theſe, the magiſtrate ſhall rake 
care of her. And in every ſtage of life, if the per- 
ſons who have been allotted to take care of a woman 
do not take care of her, each in his reſpective ſtage 
accordingly, the magiſtrate ſhall 171 him.“ Code of 
Gentoo Laws, c. 20. 
In barbarous ages their rights were le refpeQed ; 
and they required à ſtronger arm for their protection 
and ſupport, When they were, at length, permitted 
to ſucceed to an inheritance, they were © poliporied to 
males; and they ſucceeded firſt to thoſe lands for 
which no returns were due, or which, when due, 
were not incompatible with their nature or manners 


to 1 * — allodial property ; and 
then 
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then thoſe improper feuds for which no ſervices were 
demanded. They afterwards ſucceeded to ſoccage 
tenures; and when the military ſervices were ad- 
mitted to be performed by deputy, or commuted for” 
money, they were 5 alſo to ſucceed to mili - 
tary feuds. 

To honorary fiefs they were od in early 
times, Their dignities they were often empowered 
to communicate to their huſbands; but when-they 


remained unmarried, they performed the functions of Fg 


their office in. perſon; they ſat in courts to debate 
and to decide; they aſſiſted their ſovereign with their 
counſel ; and they paſſed judgment on their peers. 
With us, at this day, women ſucceed to the inhe- 
ritance in all caſes where not expreſsly precluded” by 
the gift or by the cuſtom of a particular place; but 
they are poſtponed to males; and the right of primo- 
geniture is not permitted among them. They ſuc- 
ceed equally, except to dignities and titles of ho- 
nour; and, in theſe latter caſes, the king ſelects the 
individual to ſucceed, With reſpect co dignities and 
titles, however, their rights and privileges are not ſo 
extenſive as they formerly were; they cannot now 
communicate them to their huſbands ; they cannot 
now take a feat in parhament ; nor can _ * in 
Jemen on 4 peer. 55 
See Weſt. on Peers paſſim ; Collins's Claims to 95. 
ronies paſſim; Stuart's View, b. 1 c. 1. ſ. 2. c. 2. 
ſ. 2. and notes, and p. 205, 6. Wright's Ten. 26. 
28. 31. 33. 177. and notes. Dalrymple, F. P. ch. 5. 
ſ. 3. Kaims's Brit. Antig. eſſ. 3 and 4. 2 Bl. Comm. 
ch. 14. Hale rt Comm. Law, ch. 11. Bull. note (1) 
to Co. Litt. 64. 4. n. (2) to p. 325. (S). Sulliv. 
lect, xiv. Ou, Diſc. prefixed” 10 Sulliv. 5. n. (7), &c. 
| BB 4 | 3 Lord 
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3 Lord Lyitleton's Hen. II. p. 339. 1 Tyrr. Hiſt. 
_ Engl. b. 4. p. 210. See alſo” Barrington's OBJ. on the 
Statutes, 48. 51 Hen. 3. 1. 6. and pa. next notes 
(9), and XI. and p. 12, 13. 107. 324. n. 
2 
„ oe: CORTE 3.17) 
| . Sx, of the right of primogeniture, 2 B. Comm. 
ch. 14. p. 214. Dalrymple, F. P. ch. f. ſ. 1. K. 
binſ. Gav. b. 1. c. 2. Kaims's Brit. Antig. el. 4. 
Hale's Common Law. ch. 11. Wright's Ten. 25, 6. 
31, 2. 174. 177. 212. and notes. Stuarts View, 
b. 1. c. 2. ſ. 3. p. 32. and 220. 9. (3). Sulliv. 
lect. xiv. But l. n. on Co. Litt. 64. 4. f, V. (4). ante, 
2. (4). and note VII. | 
It ſhould be here obſerved, that, to to the 
feudal law at one ſtage of its progreſs, after fiefs be- 
came indiviſible, the lord had the power of ſelecting 
| the ſon to ſucceed ; and we accordingly find inftances 
EN of the exertion of this privilege even in our on 
kingdom, and that ſo lately as the time of Henry the 
| Second. Galfridus de Mandeville ſenex tenuit 
oo Baroniam de Merſewude, —et genuit de prima uxore /ibi 
1 deſponſatd, Robertum de Mandevilla. Galſridus au. 
tem ſenex de Mandevilla aliam uxorem deſpon/avit 
de qud genuit Radu pbum de Mandevilld, Qui poſt ob- 
itum ipſius Galfridi ſenis tenuit predifiam Baroniam 
PER VOLUNTATEM HZNRICI REcis £0 Quo Fuit - 
—  MELIOR' MILES, QUAM RoBeRTUS DE MANDEVILLA 
= - xRATER Jus.” Mag. Rot. 10 Joan. Re. Rot. 11. 
| | b. 1. Mad. Excbeg. c. 13. p. 489. n. (f). ep. on 
Peers, 5. See Kaim: s Eff. eſſ. 4. p. 149. Dalrymple, 
Koo ch, 5 (2. m6 Stuart's. View. b. 2. 
O. 2. 
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c. 2. p. 93. and 35 f. n. (2). Fulliv. lect. xiv. p. 136. 
See alſo 1 Lamb. Obſ. As. Af. and Am. c. 11. 
„A beautiful inſtance of the remains of this an- 
cient practice,“ ſays Dalrymple, © is ſtill co be ſeen in 
the law of England at this day upon the devolution 
of a peerage to heirs female. Upon that emergency 
it is the king's privilege to confer the peerage upon 
any of the daughters he e F. P. 193. See the 
laſt note. 
At this day, indeed, ohh 1 are detached 
from real property, the privilege we are ſpeaking 
of cannot interfere with, or direct the diſpoſition of 
the poſſeſſions of the noble perſon fo dying without 
iſſve-male, But, while the pecrage continued feudal 


and annexed to territory (and ſuch it was from the 


Conqueſt till the latter end of the reign of Henry 
the Third; though the caſtle of Arundel in Suſſex 
is ſaid to be the only inſtance of the kind now re- 
maining among us, unleſs, indeed, we conlider the 
baronies of our biſhops in this light ; of which ſre 
1 Blackt, Comm. c. 2. p. 155, 6. Warburton's 
Alliance, b. 2. c. 3. p. 146, &c.), that territory, and 
thoſe poſſe ſſions to which it was fo annexed, muſt, of 
neceſſity, have been enjoyed by the individual ſo ſe- 
lected by the king. Indeed the extent of that privi- 
lege, during the reigns of the firſt eight monarchs 
from the conqueſt, is ſtrongly ſhown by the following 
paſſage: ©* Note; g. en nuper obiit port par ii ſaers 
vers le tierce ſoer, ſuit all. en barr. un cuſtome qu. fuit 
tyel : Quod ſi aliquis baro. dni. Regis tenens de Rege 
obiiſſet, en no. haberet hered. nifi filias, et primogenite 
Julie maritate ſunt in vita patris, Dns. Rex daret poſt 


natam filiam que remaneret in hered. patris alicui mi- 


lit. ſuorum CUM TOTA HEREDITATE PATRIS SUI DE 
o QUuA 
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QUA OBIISSET. SEISITUS, ita quod. alie filie nibil recu- 


| perent verſus poſt natam filiam in vita ſua : R OMNES 


REGES' HABUER. HANC DIGNITATE. A. CONQUESTA.” 


3 Hen. III. Fitzb. Abr. t. Preſcription, pl. 56. See 


allo Kaims's. EH. on Brit. Antig. eſſ. iii. and Dalrym- 


k ple, F. H. ch. 8. And of Arundel caſtle particularly 


ſee 1 Bulſt. 196. 1 Lord Raym. 72. 1 Salt. 253. Hey- 
lin's Help to Engl. Hift, tit. Arundel. Camd. Brit. tit. 


Arundel. Seld. Tit. Hon. part 2. c. 9. ſ. 5, Works, 


p. 897. 1695. V. 3. Mad, Baronia Angl. b. 1. c. 1. 
N. 23. c. 16. 6. and (6) to 
544 mY 

The ſat, ne 2. e x 5 11. has a arg 


mene, 
See n. (3) to Co. Litt. 15. b. where the hep of 
Berclay is conſidered as feudal, 


So inſeparable was the dignity from the territory in 
theſe caſes, that whenever there was a transſer of the 
latter the former alſo was transferred. As thoſe terri- 
tories, indeed, which were held per-baroniam, were, of 
conſequence, held immediarely of the King, his.con- 
ſent was indiſpenſable to the alienation. (See Ma- 


do g Baronia Augl. b. 1. c. 1. p 23. and Collins on 


Baronies 113. Sulliv. lect. xx. p. 188.) An inſtance 
of ſuch a trans ſer is given us by Lord Kaims, (Brit. 


Antiq. eſſ. iii. p. 79, &c ) which occurred in Scotland 
in the fourteenth century, Thomas Fleming, Earl of 
Wigtoun, granted that earldom, by his charter, to 


Archibald of Douglas knight of Gallway: After 
the alienation (which was confirmed by king Robert) 
the. grantor was no more conſidered as an earl; nor 
did he aſſume the title; but the grantor took upon 
himſelf the ſtile of the earl of Wigtoun. The 
circumſtanee of the hanger following the lands, is 

ludiccouſly 
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iudicrouſly adverted to in an old ballad given us by 
Percy (Religues of Anc. Eng. Poetry, vol. 2. p. 
128.), intitled The Heir of Linne. At this day, 
however, it ſhould ſeem, that a peerage cannot be 
transferred (unleſs we conſider the ſummoning of 
the eldeſt ſon of a peer by writ as a transfer of one 
of his father's baronies. See Weſt on Peers, 49, &c.) 
without the - concurrence of parliament; at leaſt in 


thoſe caſes where the noble perſonage has no other 


barony to remain in himſelf; as otherwiſe, on the 
transfer, he would himſelf be deprived of his peer. 
age, and be made ignoble by his own act. The 
earldom of Arundel is now ſettled by act of parlia- 
ment in the Norfolk family; and even if it were not, 
ir might be queſtioned whether, under the ſuppoſition 
of no remaining hatony, ſuch an one could now be 
otherwiſe conveyed-; as it has been long ſettled that 
the whole nation is intęreſted in each individual peer; 
and that a peer cannot be depriyed of his peerage but 
by act of parliament. See Show. P. C. 1. &c. Viſc. 
Purbec's caſe. 12 Co. 108. 1 Bl. Comm. c. 12. p. 402. 


Mad. Baron. Angl. b. 1 n 


| NOTE XII. p. 12. (a). 

By the feudal policy a new tenant could not have 
been introduced into a fief but by the conſent of the 
lord. Hence the vaſſal could not alien without his 
permiſſion ; it therefore was reaſonable, in the caſe of 
females, to ordain that the lord's approbation ſhould: 


be abtained before the tenant ſhould enter into mar-/ 


riage. By marriage the huſhand became ſettled in 
the feud (ſee poſt. 108. (K). 289. and N. CXXXVI, 
224 and N, XCVII. ); and, without this precaution, 


the 
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the tenancy might have been transferred at the will of 


the frudatory. Beſides, the marriage might have been 
contracted with a perſon of another barony or tribe, 
which perhaps was at enmity with the lord: this was 
an additional reaſon to make the lord's conſent neceſ- 
ſary ;; and this is noticed by Sir Edt. Coke, (1 Inſt. 
78. 5.) «And the reaſon,” ſays that writer,“ as I 
find in antiquity, wherefore the law gave the mar- 


riage of the heir female,—and that ſhe ſhould not 


marry herſelf, was, pur ceo que les beires females. do 
noſere terre ne ſe marieront a nous enemies, et dount il 


nous coviendroit lour homage prenare, fi eux ſe puiſſent 
marier a lour voluates, Britton, c. 67. and vide 


Glanv. lib. 7. c 12. 55. b. Charter of Henry L. apud 
Blackſt. Introd. to the Great Charter, viii. n. (e). 
Bract. lib. 2. c. 37."/. 6. f. 88. 3. And from the 
cloſeneſs of the connection and relations of marriage, 
theſe reaſons held equally as to males. | 

Theſe reaſons were of continued cogency during | 
the life of the vaſſal; and during the life of the vaſſal 


was the conſent of the lotd once requilite to his mar- 
.riage. ' In after times it was confined to the firſt mar- 
Tiage : in ſome countries, and during ſome periods, 
to the firſt marriage of females only. It underwent 
many regulations and reſtrictions, and ended in the 
moſt diſtreſſing oppreſſions. In this kingdom it was 


happily aboliſhed, with many other relics of feodal 
tyranny, by the ſtature 12 Car. 2. c. 24. | 

See the Intred. p. xviii. 2 Bl, Comm. ch. 5. p. 70. 
ch. 6. p. 88. Dalryniple, F. P. ch. 2. ſ. 2. Sulliv. 
lect. xiii. 'p. 129. Wright's Ten. 82, 86, &c. Stuart's 
Dip. p. 2. ſ. 2. p. 101. Pop, 108. (t). 


NOTE 
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NOTE XIII. p. 12. (5). 

Tar right of repreſentation was not ſo ſoon eſta- 
bliſhed as that of primogeniture: when it was an ac- 
knowledged axiom that the eldeſt fon ſhould ſucceed, 
it was ſtrenuouſly diſputed whether the ſecond bro- 
ther ſhould not take place of his nephew, This was 
from the manners of the times : the nephew was often 
an infant; the uncle was already cpable of bearing 
arms; and this circumſtance had its weight | in ages 
of turbulency and ſpoil. , 

See the authors referred to p. tt. n. ( 5 and 


1 Blackft. Comm. 201. ch. 3. and 1 Rob. Cha, V. . 1. 


p. 332: oh (J); and pot, N. XIV, 


NOTE XIV. p. 13. (g). 


Is the author's manuſcript Hiſtory of the Feud, the 
doctrine of the text, from page 10 to 20 incluſively 
occurs almoſt in the ſame words. The following 
' paſſage, however, is found in the MS. which is omit. 
ted in the text : © By the feudal Jaw they thus carried 
down the inheritance to all the deſcendants; . but they 
allowed of no adoption according to the inſtitution of 
the Roman law, becauſe they, in all feudal donations, 
reſpeted the blood of the feudiary ; and therefore 
they. had not the liberty to adopt, which might carry 
the feud out of the blood of the feudiary whom the 
lord had choſen for his fitneſs in the wars; and, by 
conſequence, a ſtranger to that blood was not to 
be admitted: beſides that the law of adoption had 
been found very prejudicial in the Roman govern- 
ment, where the empire had ſeldom continued for 
three deſcents in the ſame line ; becauſe the reve- 
| | rence 
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rence to the family decayed by the admiſſion of ſtran- 


gers, not of the blood of the emperor ; and therefore 


they thought, with reaſon, that theſe feudal domi- 
nions and eſtates could not be built up, or better 


ſettled, than by preſerving a conſtant reverence to the 


blood of the firſt feudal pofſeflor. 


« So that the blood of the poſſeſſor was in the 
firſt place conſidered, becauſe the gift was for milita- 
ry virtue in the wars, which they apprehended would 


be derived to the deſcendants: fo alſo, as it is ſaid, 
they preferred the eldeft, becauſe they eſteemed the 


beſt and moſt worthy blood to be continued in the 


eldeſt ſon, and that he would be firſt ripe and fit for 


the feudal ſervices; but the. priyilege and preroga- 
tive of age was poſtponed to the privilege of ſex : for 


if the daughter was elder than the ſon, yet the ſon 


was preferred, becauſe the diſability in the male, by 
reaſon of nonage, was 5 denen; but that of ſex 


was perpetual. 


e But yet the "Es of the elder ſon was tins 
ferred to a younger brother, becauſe ſhe was the re- 


preſentative of the elder line: but this was to pre- 


vent the bloodſhed which would have happened in 


' thoſe barbarous times, if they had not thus conſti- 


tuted the line; for they uſually married the eldeſt 


fon in the life of the father, by the conſent of the 


feudal lord, and therefore they ever preferred the iſſue; 
otherwiſe the ſecond ſon had been next to the feud, 
in caſe the eldeſt ſon had died leaving iſſue, and there 


would immediately have ariſen contentions among 
the ſons ;' and they would have endeavoured to cut 
off the eldeſt fon, in order that they might have ſuc- 
ceeded in his place : but all hopes of this kind were 
22 by * his iſſue, of what ſex ſoe ver, 

- into 
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into the inheritance ; beſides, they could not have 


married their eldeſt ſon to the ſame advantage, if their 


iſſue of what ſex ſoever had not inherited. 
So that to conſtitute the line among equals, the 
prerogative of age obtained, and. obtained ſo far as to 


carry the ſucceſſion to the repreſentative; and the 


prerogative of the line was preferred to the privilege 
of the ſex ; the privilege of the ſex was preferred to 


the prerogative of age; and by theſe means the whole 
feudal ſucceſſion in the deſcendants of the firſt feudi- 


ary got its eſtabliſhment.” Fol. 35, 36. 


NOTE XV. p. 17. (H). 
A feudum novum could devolve only to the deſtend- 


ants of the feudatory to whom it was granted. It 


became at length uſual to grant ſuch feud to be held 
ut antiquum : the properties of an ancient feud were 
conceived then to attach to it; and it became deſcen- 


dible. to collaterals; to any who 'could derive his | 


blood from the ſuppoſed original feudatory. Of this 
kind are all our grants, in fee-fimple, at this day. 
See ante, 13. (Þ). Mrigot' Ten. 17. 25. 180. and 
notes. 2 Bl. Comm, Ch. 14. p. 220. Kaims's 275 
E eſſ. 4. 


- NOTE XVI. p. 17. (a). 


Tux guardian in ſoccage was, (and fſlill. is,) by the 


laws of England, the neareſt of kin to whom the 


lands could not poſſibly deſtend. To place a minor in 
the care of a perſon who might ſucceed him in the 


inheritance, is, ſays the law, guaft agnum lupo commit- 
tere ad devorandum. See Co. Litt. 88. b. and Mr. 
Harg. n. (6). 1 Bl. Comm. ch. 17. p. 461. Sulliv. 
leck. . P. 127. 2 

But 
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| But this maxim partakes ſtrongly of the barbarity 
of the times; and, though' the barbarity of the times 
might have warranted its inſticution, the adherence 
to ĩt at this day has been warmly reprobated ;—with 
what juſtiee or propriety is left to others to decide. 
See 2 * Mus. * and Horg- n. (6) ro Co. 2 
88. b. 


e 0 TE XVII. p. 19. (e). 

Tx1s poſition, that © the blood of the father's mo- 
ther was preferred to the blood of his grandmother,” 
has been the ſubject of much controverſy, It was 
advanced by Juſtice Manwoode, in the caſe of Clere 
and Brooke (lee Platd. 450.), and adopted by Lord 
Bacon and Sir Matthew Hale: it has been ſtrongly 
and ably oppoſed by Mr. Juſtice Blackſtone (fee his 
Comm. ch. 14. p. 238. n. 2.), and as warmly de- 
ſended by Mr. Oſgoode. (See his Dec.) 

The writer of this note feels doubly ſenſible of the 
importance of his undertaking, and doubly diffdent 
of his ability acceptably to accompliſh it, when he is 
about to enter the liſts with ſuch mighty names: but 
' haviog thus commenced Annotator, it becomes him 
not to tremble in the day of doubt; and he will, 
therefore, firmly acknowledge, that he coincides in 
ſentiment on the point now under conſideration with 
the learned commentator on the laws of England ;— 
- though oppoſed by a Bacon and a Hale, —and even 
| by our author himſelf, 

It is an acknowledged maxim in our laws, that the 
paternal is always preferred to the maternal line ; and 
that a feud held ut antiquum is ſuppoſed to have de- 
ſcended paternally. It is alfo eſtabliſhed, that the 
brother of the grandmother * ſucceed before * 


* OTES AND: ILLUSTRATIONS; 


of che mother (Plowmd:! 444. Dyer 304. #--Plolghy 
Clere v., Brooke), And why ſhould we ſtop here? 
Why ſhould not the blood of the father's grandmo- 
ther be to that of his mother ?—Becauſe, 
fay they, the proximity ſhall; prevail. But is this a- 
ſertion founded on truth Does it not rather, as Mr. 
Foftice Blackſtone obſerves, directly contradict many 
inſtances given both by Plowden and Hale, and moſt, 
if not all, writers on the laws of deſcent ? Does it 
bot militate againſt axioms which were never denied ? 

It, when the/queſtion is between thoſe of the pater- 
dit dnn thoſe df we teerernal "line, 5he law always 
gives the preference to the former, (See-Dougl. 778.) 
Does not the preference, in the caſe now under re- 
mark, belong to the father's grandmother ? Are not 
the belts of 4 mother preferred to thoſe of a wife ?— 
If the Heredirarrienits cannot ve proved to have de- 
ſeended ſtom the mother, are not they preſumed to 
| have cone from the father? This is the principle of 
dhe frulum novum held -u antiquum. If they cannot 
be proved to have come from the grandmother, will 
for che lay deen them derived from the grandfather ? 
Now, if this be the preſumption here, that they de- 
ſoended from the grand father, muſt not the blood of 
the great grandmother be entitled in preference to 
that of the grand mother? for this plain reaſon: be- 
cauſe the lands, being ſuppoſed to have come from 
the grandfather, and his paternal line being exhauſted, 
the lad will, on ſych conſideration, preſume that they 
cime to bim from his mother rather than from his 
wife; otherwiſe" where is the obſervance of the rule, 
that the preference is due to the paternal line ?—lf_ 
the queſtion be between a couple of .anceſtors, how- 
ever remote, is not the preſumption in favour of the 
„55 ce FE male ? 


father be no longer to he found If you prefer; the 
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ele ?—If. the quoſtion be berweed] the heim of the 


deer a the Muhs io ehe wile of ſuch Bale, nes 


it not belong to the former d If the law then ſap- 


poſes the beredicaments to have bet veſted- in the 


male anceſtot, can the paternal blood be ſaid to be 
exhauſted--white-any- deſcecant of his Mother re- 
mains And does the lam ever call in che blood of 


If the lands: theteſore came ſrom the grandfathet, are 
not urs mother's heirs: the finſt entitled, if choſe; of his 


blood of the grandmothen to that of the great · grand 
mother, do not you contradict the very axiom you 
ſer out with Do you not give the prefengnge. to tho 
grandmotlier rather than to the grandſather ? To 


the wife than tu the huſbagd ? — Jo the female than 
to the male? Can you be: {aid to prefer the grand · 


ſather vhen you ſhut out hi maternal heirs from the 
ſucceſſion ? If a perſon a blood he compoſed. of that 
of both of his anceſtors, can his blood be conſidered as 
exhauſted when one half of it -xemains.?—Can you 


deem it wholly ertinct when. 1 be 


I, eee eee e 
Aude ſhould we not be warranted. in affirming 


the rule which we ought to purſue; in theſe caſes, to 


be this: When we trace the paternal line, to begin 


vith the father (as a common anceſ or) of the perſon, 


laſt ſeized; or firſt purchaſer, and proceed upwards, 
through the grandfather, great · grandſather, &c. as 


| far as the line can be purſued ; and, when the beirs of 


this part can be no longer diſcovered, to begial cviib 

thoſe of the wife or THAT PATERNAL ANCESTOR WITS 

WHOM OUR DISCOVERIES ENDED ; and continue ina 
3 92 ; 


; 
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, the latter till it was adjudged 
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contrary direction, proceetling. andy: to the 
_ heirs of the mother? 


“ The Editor had not ſeen My. Chriſtian's edi- 
Bon of the Commentaries till | after he had written the 


preceding part of this note. It is with much plea- 


fure, however, that he is now enabled to refer the 
reader to what that annotator has advanced in ſupport 


of this controverted poſition of the very learned 
judge: and, at the ſame time, he muſt acknowledge 


that he ſeels much pleaſure alſo in finding his own ob- 


fervations fo ſtrongly corroborated by thoſe which 


that annotator has * us proxy See note (17) 


to 2 Comm. 240, 


4 


NOTE XVII _ H. 


Arasrn is, by our law, incapable of inheriting, 
being eſteemed filius nullius e neither can he have any 


heirs except his on deſcendants; for as he has no 
legal andeſtor, there can be no common ſtock. If he 
dies without iſſue and inteſtate, his acquired heredi- 
taments will eſcheat to the lord of the fer. See 1 Bl. 


| Comm, ch. 16. p. 458. * 
Among the ancient Welſh and Iriſh; baſtadds in- 


herited or were admitted to their portions with legi- 
timate children; till the cuſtom was aboliſhed among 
the former by Stat. Wallie, 12 Ed. I. and among 


juſtices in Hilary, 3 Jac. See Davys's Rep. 49. a. 


Caſe of Gavelkind. * on Goal ch. a and ß. 


929 


Tas — Thealergy 


| endeavoured to obtain-it adoption in the parliament 
of 


Fa C0 2 


illegal and void by he 


: 
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of Merton, 20 Heu. III. (e. 9.) ;. but the lay mem - 


bers rejected it with much warmth and firmneſs; de- 
claring with one voice, bat they would not change the 


las of England wbich bad thitherto. bern uſed and 


approved. See 2 Inſt. 7996. Black}. Iutrad. to the 
Great Charſer. p. xxxiii, 8 vo. edition, » fub anno. 
1253, 1 Bl. Comm. Introd. ſ. 1. Pp. 19. ch. 16. 
p 454. yo alſo "RO on'the Set 4 Maron, 


6. 


9. V. 11 MIT" . 
8 ail, if a child. * * 1 2 


though its parents marry aſterwards, it is e 
a baſtard by the laws of Englan ee 


See further, pof. 29—3 1. „ M 


NOTE XX. p. 21(9.4 | 

As the heir has the right to the hereditaments de- 
frodits the law preſumes that he has the poſſeſſion 
alſo. -This pteſumption may: indeed, like all other 
pre ſumptions, be rebutted: but if the poſſeſſion be 
not ſhown to be in another, the law concludes it to 
be in the heir; as the freehold is never conſidered as 


vacant, or in abeyance: there muſt have been a te- 


nant to diſcharge the feudal duties and returns, and 
to anſwer to the præcipe of a ſtranger. See e vp 
n 1. wy N ad ch; 4: p. 5 


2 7 


NoTE XXI. p. 22. 0. 


Fan! it is eſſential to a deſcent which 1 5 away an 
entry, that the anceſtor ſhould die ſeiſed (either in 


deed or in law, See Co. Liti. 239. b.) of an eſtate in 


fee-fimple or fe- tail; the dying ſeiſed of a deſcendible 


freehold only, derben Ir ey. Lite. 
R Nur av 


But 
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But ir ſhould be here obſerved; that a diſſeiſor 


gains a fee · ſimple by his diſſeiſin, except when a re- 


mainder or reverſion © be in the King (who cannot be 


diſſeiſed) ; as an eſtate gained by wrong is always a 


quaſi fee; ſo that if a tenant for life only be diſſeiſed, 
the diſſeiſor has a fee-ſimple ; and if he die ſeiſed, the 


deſcent will toll an entry. See Hob. 32%, 3. Bro. 


* 7 = Fg Ara autos ; 


: - 


Nor XXII. p. 24. (o). 


| . feuds were only for life, it was often uſual « to 
grant them again to the ſon of the deceaſed tenant: 
this, at length, became cuſtomaty; and, from a co- 
incidence of events and circumſtances neceſſarily flow- 
ing from the then ſtate df mannets, ripened ultimately 


- into hereditary ſucceſſion. The ſan, on his acceding 
to the feud, acknowledged the bounty of his lord; 


that he received it as a gratuity and not as of right: 
and this gave birth to the relief, The lord gave him 
the ſeiſin of the ſeud in the preſence of his ſellow- 
tenants. The relief continued after the feud- was. 
ſtrictly inheritable; and, being originally arbitrary, 


became the ſouree of oppreſſon. The ſeiſim was in 


England foon ſucceeded by tho entry" of the heir (en- 


cept as to lands in capite): But in ſome countries 
(and to this day in the kingdom of Scotland) the ſeiſin 


was regularly delivered to him, and he received it as 
the rene wal of his anceſtor's grant. See 2 BY, Comm. 


Dalrymple, F. P. 


ch. 5. p. 65, 66. ch. 14. p. _ 
ch. 6. ſ. 3. p. 245, 252—3. Ra 


97. and ant? Introd. p. Xvi. 
- And; it is worthy of remark, this-wſage of givieg 
the poſſeſſion or ſeiſin to the heir on the death of the 
cc 3 anceſtor, 


ims's Law Trats, 
Tr. V. XII. XIII. Sulliv. lect. xi. ET . 
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; anceſtor, js ſtil obſerved,by us in the caſe of copy- | 


holds; with reſpect to which tenures the feodal cul-. 


tom are mate rigidly attended to and.enfor See 


2 Bl. Comm. ch. a2. Ht: 1 0 155. N. XVI. 
een {iter , + r Ul, 5 N 


NOTE. XXIII. p. 4. 6 * 
Ir the heir die beſore entry or ae penn es the 


relief is equally due: for, immediately on the deſcent, 


the lands become veſted in the heir, who conſequently 


becomes immediately tenant to the lord. The re- 


Hef i is payable on his acceſſion to the feud; which 


he is entitled to, by our law, the inſtant of his anceſ- 
tor's deceaſe. See Fitzb. Abr. Relief, 12. Broke, 


e 2. _Kitch. , 146. 4. Cv. Litt, 239. b. n. OF 


5 NOTE. XXIV. p. 35. (9). 


0 „Wunsche lord comes ta the 3 RET 
the law only caſts the freehold upon him for want of. 


a tenunt. The diſſeiſee, notwithſtanding; the diſſeiſin, 


continues the rightful tenant ;; and, as by his entry he l 
fills the poſſeſſion, the Jord's title, Which was only 
good while a tenant was wanting, muſt neceſſarily be, 


. _ aran end.“ Mr. Butl. note (1) to Co, Liti. 240. a. 


A diſtinction is noticed in the Year-book, . 32 
Hen. VI. by Littleton J. as to the entry. of the lord, 


in the caſe of the difcj/ee's death without/ilfve, when 
the entry of the diſſeiſee was tolled at his demiſe, and 
- when not: in the firſt caſe, as the diſſeiſee or his 

heir could not have entered on the diſtriſor or his, 


_ 


- heir, ſo neither could the lord, who, in ſugþ inftgace, 


vould be obliged to take the diſſeiſar ſor his tenant, 
e er — 


r 1 * 


. % 


NOTES ANDILLUSTRATIONS: 
caſe, as the diſſeiſee or his heir might have entered, 


| the lord alſo might enter on the failure of the heirs.of 


- the diflciſee. ©/ See Hik 52 Hes VI. pl. 16. fol/274 
Ser alſo Co. Lib. 25. b. and a Roll. Aby. $18, er 


(D. pi j. F. M Bo 144. C. 
*, Andnote lo; char if the diſſeiſce de, his be (be 


entry not beings tolled) mall pay à relief. See 


2 Roll. Ar. yoo Tok (Ne A J). 
Ph 7. 
rege + 46 WE 


1347 to y "NOTE. xxv. pu — . 4 8 
Sex Varl. on Deſr. ch. 1. ſ. 3. p. 81. And main 
chat it is there ſaid that, . with reſpect to freebetich 
of copyholds, it is otherwiſe ; and ſee 3 Buyy, 2737, 
But it was ſo ſaid with reſpect ro thoſe caſes 

in which the widow takes the tobole of the eſtate as 
her frerbenen: when ſhe takes a portion only of the 
eſtate, it ſnould ſeem that the poſſeſſion is #or-caſt 


upon her any more than at common-law : the heir 


being then the tenant for the whole eſtate ; and the 
widow ſhould have her portion affigned. See Kitch. 
103. b, en Anger, 2 e hag 
"Py 73. F 


noo 1 Nor XXVI. wy 0); | | 


Tut infant can, in this caſe, WR OE | 


ber w his father nor yet to his brother the baſtard 


The baſtard entered, and the law preſumed 


Kite, 45 eldeſt'dtoher, to be the rightful heir of his 
father; and, as be (the biſtard) was ſuffered to enjoy 
_ the poſſeſoti'iti peace till his death, it will nor now 
| poi i inc co uns, TURE. 


8904 


mn 


Y 
* 
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* 
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NOTES AND ILLUSTRATIONS: 


Tl 88 that he was the righutful heir, the younger 
* | brother will no be ſuffered to-allege that be was not 
ſuch i und to claim himſelf; as heir to the father; 


fines the eldeſt died in 2 and has leſt a ſon 


on whom the law caſts. the deſcent. The younger 
brothery' therefore,” cannot now claim by deſcent; as 
be canndt ſhow himſelf heir to any one. This ſeems 
. Ke ae AT] and ſee N 


8 


| NE XXVII. en 8% L522 
Bur now by the ſtat. 32 Hen. 8. ch. 33. the deſcent 


to the heir of a diſſeiſor ſhall not toll the entry of him 3 
ha has right; upleſs ſuch diſſeiſor had the peaceable 


e ee eee 
diſſeiſar without entry or claim. 


Nor can any one enter into lands bot within way | 


years /afrer his right ſhall acerue, 21 Fac. c. 16. ; 
nor ball even ſuch entry be effectual, unleſo, upon 
ſoch entry or claim, an action ſhall; he commenced 
within one yeat next aſter ſuch entry or claim, _ 


* 


. Lire 160 Ys 11 1055 1 A 


| pts NOPE XXVUL «pi 3. (y). 
War the tenant omitted to diſcharge bie the 1 


duties of the feud, the lord might have reſumed it im- 


\ © mediately.. This teſumption' was, in many caſes, ſoon 


* 
13 


5 conſidered as unnece ſſarily ſevere ; and diſiręſſes were, 
An cogſequegce, introduced, aſter the manner of the 
| civil law, to compel the tenant, d perform his ſer- 
vices and returns in caſes which did. not ſeem to call 
For. a a.. puniſhment, fo heayy as 3s forewre. But this 


privilege of diſtreſs was rele ſoon turned to opprel- 
ions and we e find i it reſtraingd and fegu- 
lated 


1 
379 es » 7 * 


NOTES AND ILLUSTRATIONS. 


need by ſome of our earlieſt le, See Gilb,/ on 
Rents, 3, &c, Gilb. on Diſftreſſes and | Replevinss 
1, &c. age $497, © Ke: ee wot | 


b. 22 o $2; 14 i 


NOTE“ XXIX. p- 39: 6 


Skt the Introd. p. xiv. and further on this ſubjeQ, | 
Dalrymple, F. P. 224, Kc. ch. 6. ſ. 1. Kaims's Hit. 
Law Trac, Tr. H. and III. 3 BJ. Comm. ch. 20. 
p. DD, TOP Pal. 33. 69. 23. 118. 0. 
N. CXI. 

The reaſon, 45d indeed — for TERS the 
| Kiſh coram paribus, is ſo happily pointed out and ex- 
preſſed by Sullivan, that I truſt the following extract 
from his Lectures, will carry with it an apology for 
its | inſertion —*< The preſence of the pares curia, 
Nys he, “ was required equally for the advantage of 
the lord, of the tenants, and of themſelves; of the 
lord, that, if the tenant was à ſecret enemy, or 

otherwiſe unqualifed, he might be apprized thereof 
by the peers of his court before he admitted him; and 
that they might be witneſſes of the obligation the te- 
nant had laid himſelf under of doing ſervice, and of 
the conditions annexed to the gift, if any there were; 
which the law did not imply ; for the benefit of the 
' tenant, that they might teſtify the grant of the lord, 
and for what ſervices it was given; and, laſtly, for 
their own advantage, that they might know what the 
land was, that it was open for the lord to give, and 
not the property of any of the vaſſals; and alſo that 
no improper perſon ſnould be admitted a par, or peer 
of their court, and conſequently be a witneſs, or 
judge in their cauſes.” Leck. vi. p. 58. See Wot 


9, 63. and P N 2 
WI 3 ks Ge vorn 
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YZ T3 c 
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* «& ID 462 * f 1. Ir. 12 vu 4 


RES "NOTE XXX. 5. 45. . e 
| — ſeem to be a copfuliod:of epeellion and 
want of perſpicuity in this paſſage. It has often, and 
juſtly been regretted, that the works;/of this moſt in- 
genious author ſhould have ſuffered ſo much from che 
negligence. or ignorance. of tranſeribers. The paſ- 
ſage now before vs ſeems to preſent itſelf as a glaring 
proof af that lamented inaccuracy, which the 1 1 
tion or haſte of a copyiſt has occaſionddp. 
It is ſaid chat che poſſeſſion of the heir randot be 
_ abated before he is actually poſſeſſed. Now it ig 
certain that it cannot be abated afterwards; for a diſ· 
poſſeſſion aſterwards, would be a diſeiſin and not an 
aàbatement. The abatement, therefore, properly is 
of the legal or ideal poſſeſſion which the law-preſumes 
to be in the heir from the death of the anceſtor. il his 
on adus poſſeſſion, and which is capable of being 
- Uiveſted, at leaſt in theory, or rebutted in preſump- 
tion; though. it, as clearly, e of a. treſs 
pas or actual violences.,. od 545 ants 1 
Again it is expreſſed chat it no man can be ſaid ac- 
tually to enter till the actual poſſeſſion is in him. 
No the actual poſſeſſion, ſeems rather the. conſe- 
corn che aftpel carry, than entry the conſe- 
he The oh quence of poſſeſſion, 
3 ZZZ 
| | tended-to convey was this Though a perſon. has a 
_ freehold in law, yet he ſhall not have an action of 
treſpaſs beſore entry : as the heir ſnall not have ſuch 
_aftion-againſt ac abator. For à treſpaſs is an injury 
done tothe actual poſſeſion\.of a perſon, and not to 


e or Neal 8 ve | 2 


CF od... KC he 
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; upon the heir i for fuch a preſumed: poſſeſſion cannot 


poſſibly be capable of an actual violence, Till the 


| heir, therefore, gains the actual poſſeſſion, by his ac- 
tual entry, or by what the law deems tantamount to 


ſuch entry, he cannot have ſuffered that real and ac · 


tjual injury which is implied in the legal acceptation of 


a treſpaſs; and, conſequently, ſhall not be permitted 
to inſtitute an action for the reparation of an injury 


| wn an e 


1 ty 43 ts WAITER. ? 


NOTE XXXI. p. 47. G. 
Tus trial by battle is generally 8 


| va introduced into this kingdom by the Normans. 


Yer, though the biſtory and laws of 1. Saxon times 7 
are ſo remarkably ſilent on the ſubject, there does not, 
I think, appear 4 ſufficient reaſon to preclude them 
ec che uſe of it, as it was ſo common to the Gothic 
tribes. See 1 Tyrr, Hiſt. Introd. | - CXXV. 2 Rajin's 
Hiſt. Eng. p. 200. 8vo. edit. Dif. Gov. . Anglo-Saz, 
ch. 8. 2 Henry's Hi, Eng. b. 2: ch. J. * 7 p-. 304. 


and 3 7b. b. 3. ch. J. . 1. p 35. 470. ed. 2 Bl 


8 ch. 22. p. 337+ zb View of Eng. Gov. 
b. 1, ch. 4. p. 74. Falc. Cin. b. 1. ch. 18. p. go. 
Stuart's View of Sac. in Eur. b. 1. ch. 2. {.4. P. 48, 
and 271. PIP: 4, 1.4 p. * Montsq. Spir. 


Laws, b. 28. 75 Bacon on Eng. Gov. p. 1. ch. 


37.7 Dalrymple, * ch. 7. f. 2, Ne leck. xxvi. 


pP. 250. 1 Rob. Charles V. ſ. 1. p. 52, Ec. and 
n. (T). Selden's e ch. 6. „ Perks, vol. 3. 


Pp. 68. 


9 {4 N 183 £0122 aw 


NOTE XXXII. p. . | 
Tus reaſon why the fine for alienation. us paid by 


e e the lands were n in 


60 


. - NOTESLAND ILLUSTRATIONS. 


5 ment, the charge ceaſed, it was held at length that he 
e eee pay it. See 2 . 67. F. N. B. 235. A. 
. Though, from che nature of the thing, one ſhould 
F 6 neceſſary to enable the 
fſteoſfor to contey, it was but juſt that he ſnould have 
' fatisfiedhis lord for the fine to impower him to transfer 
his ſeud ta another. If he took upon himſelf to alien 
vwithout a { licence, vhen he muſt have known 
licence was neceſſary, it was certainly unreaſonable to 
| | make the ſeoffee be anſwerable "for his preſumption. 
However, as in ſuch caſe the lands were chargeable in 
| the feoffee's hands, the ſebffee paid the fine to-retain 
them ; and.as the lord looked to the lands as his fecu- 
_ rity, ſo he accepted payment from him in whoſe poſ- 
ſeflion they were. Thus, as atlength t the lord could 
not withhold his conſent, or deny his tenant the power 
to alien, he only regarded the payment of his fine; 
and, as the lands were chargeable, it ſignified not to 
him from whom he received it; fince, at the worſt, 
ke could have recourſe to the tenements chargeable. 
Tbe tenant, knowing that the lord could not withhold 
his permiſſion, aliened without aſking it: and, as the 
. frofice found his lands ſubje& to the diſcharge of the 
fine, be paid it toexonerate them. Hence, it became 
| uſual for him ſo to do; and, at length, it was ex- 
pected from no other. When the lord, therefore, 
accepted the fine from the feoffee, he acknowledged 
the alienation, and conſented to. it. Hence, as our 
author obſerves, the feoffee had” a * . he 


U ene 


NOTE AKI. p 51. (b). 


Or tie power of the tenant to alien, and of fines 
| 8383 9 to the thir- 
VA ap | __ teenth 
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| teenth and ſubſequent editions of Co. Lit. 4g. 4 and 
b. 64. 2. f. v. (6, 7, 8). 30g. a. 2 B. Comm ch. 4. 
P. 57. ch. 19. p. 287. Might, ag. 43. 16. 269. 
Dalrymple, F. P. ch. 3. Julliv. lect. vi. xii. &. 
xvi. xlui. Stuart Vie, b. 2. ch. 3. ſ. 2. P · 114. 
F. N. B. 275. A. aa. H. aag, 226. 235. A. 2 ll. 
66. Fot. Mill. — * ch. 6. p. . 
Poſt. 67. 70. 5 3 nr eee 
Aae e e ene "ane 00 
was allowed, unleſs expreſaly reſtrained by the gift. 
Yet, in ſame ecaſes, it was neceſſary to obtain the con- 
ſent of the lord, as appears from the circumſtance of 
giving him a legacy, or dowcevr, for the purpoſe of 
obtaining it; and, indeed, ſuch conſent is oſten ex- 
preſsly ſtated to have been had. LL. I. 357, See 


1 Hrr. 295. Somn. Gavell. 8), &c. Sulliv. lect.xxvii. 


Pp. 255Daltymple,” F. P. ch. 3. ſ. 1. p. go. Cyfumal 
ef Kent; in Robinſon and Lamb. Append. to Som. 
198. 201203. Lamb. Per Kent, 491, &c Pref. 
to 3 Cy. v. a. e e vs ger Pk ee | 
n. (e. Tt, 3614 F007 
"Prom thewividiny of this ee lord, it 
is clear that the lands ſo aliened were not merely allo- 
dial. They were bel f the lord; and, conſequently, 
the power of-alienation-was not, among that people, 
confined to allodial property. The neceſſity of this 
conſent continued, even as to the meſne lords, till the 
time of the ſtatute of Quia Emptores. Ia the will of 
Edward, the ſon of Henry III. (afterwards King Ed- 
ward I.) which was made but a few months before his 
acceſſion, we find this paſſage: E pur ceo, primus 
a noſtre- feynt pere I'ApoſHe, ke il vayll ceſte tenir, et 
fere tenir, e conſirmer; R KE 11 Vor AA NOSTRE 


rn KE IL VOYLE TENIR-ESTABLE,' E-FERE 
ents . | | TENIR, 


1 


* 
1 n 
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ant PART K VES es AVAUNT-KOMES,” 
This ſtrongly reſembles 2 clauſe or two in the will of 


 Etrhelfbar, the ſon of Ethelred, which was made 


about two kindred and fifty years beſore ;. where he 


prays his father, for God's Aue, and for St) Mary's 


und St. Peter 2, chat Ries will might ſtand- And 


again: Now pray I that all the great perſonages 
ven) who may heat my weill nad; both clergy and 


ſtand, aer ur raruent mas contnrur! Torr.” 


The congruity in the'inftroments-of transfer, before 


und aſter the 'CongueR;uwill preſently be. noticed. 


ee -F* elected in further proof of 
The tnathörba, ſe fivepent” in the aon wills, 


9 8 A in tie. Norman. Some of :theie 
_ among the former were 2evrible. e He: that bereaves, 

| (impedes, or fiuſtrates)chy will, (ays Wolgithz) which 
by God's permiſſion I have not / made, - let him be 
bereabed of theſe: earthly» joys and. may the Al- 
_ mighty Lord cut him off from all holy men's / com- 
2 in Dbdomſday ; and be he delivered to Satan, 


che Devil, and all his curſed companions! to hell's 


boom, and .there'\ periſh ter be punibeck or'tor- 


tuted,) with thoſe whom God has caſt; off or for- 
ſaken, without intermiſſion, and never trouble my 


__- heirs,” (Will of Wolgith, 44D. 1046.) See App. 
Sonn 211. ©. Et quicungui'contra hut uanire pre- 


 Jumpferit,” (fays the will of Henry If.) c Indigna- 
tion et iram Omnipotentis Dei, et»maledifiovem- ip- 


_ (Sus Dei et mum inturr ... 


The prayer of Edward to che Pope, ſeems to have 


deen wich a view to his perſonals. The church had 
aſſumed the power of diſpofing of the property of in- 


NOTES AND LusrzArioxs. 
teſtates in hat were called piout uſes ĩ but in- thoſe 
Caſes. the. clergy, remembered tha adage chat “Cha- 
rity. began at hohe, er 
of villa (except ia 8 fey particular lordſhips). 
they haye ſet a will, chereſore, aſide, the —— 


would. belong, to, themſelves. Ie was, conſequently, 
to ſome purpoſe-to obtain the ſupport of his holineis. 


Lung after the ſtatute of Quis Empreres, we | find. a 
2 armed, in ne Hr 

in no real property 
vn diſpoſed ol. Es primus, * (fays. the Earl of 
Eſſex, A. D:1 1364.) fe tres bonvurabla"piere in 


Jentie,” See alſo the will of John of Gaunt./ (Before 
che time of Henry VIII, the 4% of -landa-only! was 
 devidahle, (except by cuſtom) ; but the lord might 
hape conſented to the alianatian of lands even before 

the: ſtatute of: Quiq Emptores; and Edward, the fon 
of Henry III. deviſed his to truſtees ſor the benefit of 
big children; and Edward the Black Prince, about a 
century aſterwanda, deviſed. the profits of his lands 
and fe ſeigniaries, far three: years, to poy his debts ; and 


a.devile. very. ſimilas;oceurs in the will of his widow, 


Joan of, Kent; Edward, the ſon of Henty, conſi- 
dered the conſent of bis father as-requiſite to give ef- 
ech to his deviſe h and Edward the Black Prince ex- 
preſsly inſorms ua, that the concurrence of his father 
dead HI wanpreviouſlyi obtained · Enjembic 
aner taus ley iſſiar at profi: g. purrent ſoudre & 


res ce ge diauæ tare fait ſa nal, de mn, 
arenen D47:2F1CNQUR:ET BERE! NOS 
A Gran r rann o DETTER. 15 And inthe will 


—— al Walen tere in the 


following 


Dieu, 4 totes ceftes: choſes ſoient: foites ſalom wre vo- 


OD ends 


Joigules \fraflus;redditics et provent. necnin” jira er 
"dominig:querumqur Qw0s Er un Cartastmos* FILTvS 
teens Ricandvs A Avotre 217 Fuel wont 
— . MENS" CONDERSIT '27 DEDIT; BOLT | 
MORTEMMEAM”” PER -UNUM' Ano  Hanrnbuic 
PROUT LITTERIS/SUis Ibs conFrorhs PLEWTUS con 
TinzTuRy 4h, legs, er cee, wits extentoribus fub- 
ſerihſit;\e.'1 Thiele wills are hee, Publied. See 
1 G & Reet Wd" ttber "Wilts, printed by 
Nichols London, 4to 17 80. "Ao ds 60 chat of 
Henry II. ſee alſo Form, Ang/ic. 4, No. 7671 

Vet it uns uſſerted by Forreſgie, in the time of 


| "Henry Vi. chat a king of Etigland/could not de vit 


his lancbany more than u ſubjeft could do fo: M. 35 
Hun. VI. 5 . F. 2 b. And indeed we find the 
| -ſeoffeev'expreſily inentioned in the wills of Henry V. 
and VI. dbe latter monarch; referring alſo to à 
ſpecial act of parlament, Dc coke ſuch dif- 
poſition.” "Yer an dt Had before palſed, "Temp. N. 
II. enabling the king; His heirs and ſucteſſors, "Eihgs | 
of England; freely to make how Tiftanents, Nc. 
Kot. Parl. 16 Ric: II. V. 3. Ni are and Fr. 
ane Wills, iv. fl. * 4 eff, 4356, 
During the Saxoty period, the Kid's dene, + 
chole-lands which be their le putida eipecity? 

not alienable without the conſent of the nation; and, 
therefore; the/ were either faid tobe grauted itt coun- 
cil, or witneſſed and couſentecd do hy the great men. 
It were needleſs to cite inſtantes of this ; chere I 
ſcarcely: a' charter extant, which is ddt a proof 
of the aſſertion, * That of the annulling che grant of 


| Baldred; king of Kent, of the manor of Malling in 


Kar Sas, Re und the Tub- 
Leet ſequent 
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ſequent gift of it by Egbert and Athelwolf, ſhould not, 
however, eſcape remembrance, though ſo often the 
ſubject of _—_ Baldred preſumed to- make the 
grant without obtaining the approbation of his peo- 
ple; and his grant was, in conſequence, declared 
void, Egbert's was #vith their concurrence and aſ- 
| ſent: * Quad viz. manerium (ſays the charter of Eg- 
bert and Athelwolf,) prius eidem ecclgſia dedit Bal- 
dredus rex; SED QUIA NON FUIT DE CONSENSU 
„ MAGNATUM * DONUM 1D NON POTUIT va- 
LERE,” 
Tha-pawrts.of che ſubject was faxed þ 9 
grants of their kings of lands to which they had per- 
ſonally acceded in right of eſcheat, &c, they uſually 
ſtared their title, and right to alien, that it might be 
known that they gave what was their own,” This 
. was ſtrongly expreſſive of the liberty of the individual, 
and of the limited power of their kings. Athelſtan, 
in one of his charters, relates at length how he Food 
the lands as forfeited for treaſon, 
Ethelred ſeized choſe of Ethelſig, as forkcited on 
outlawry for ſtealing ſwine. The declaration in his 
grant 1s curious; and 1 is expreſſive of the manners of 
the times. 
e. This was the land forfeited at INT ei that 
Ethelſig forfeired to king Ethelred's hands, It was fo 
then that he ſtole. the ſwine of Ethelwine, the ſon of 
Ethelmere the alderman, Then his men did ride to 
him, and took them out of Ethelſig's houſe ; but he 
" fled to the woods, and men outlawed him; and 
awarded (or adjudged as forfeited, zenehbr,) to king 
Ethelred his lands and his goods. Then the king 
gave that Jand to his ſervant Hawes for a perpetual 
"wins And Wulfric, Wulfrun's ſon, had. it 
D Db - afterwards 
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afterwards of him in exchange for ocher lands that 
pleaſed him better, by the king's leave, and the teſti- 


mony of his wiſemen (prerenne ; his council, his 


magnates).“ See Pref. to 3 Rep. iv. b. v. a. 

There are many things here which merit obſerva- 
tion, And in the firft place, we ſee that outlawry for 
felony was puniſhable with the forfeiture of 2. 
among our Saxon anceſtors. 

The ftealing of ſwine too was, in thoſe a 


erime of great atrocity, It was conſequently guarded 


apainſt by the ſevereſt laws, by reaſon of the then va- 
Jue of that animal, and of the eaſe with w_ it 


might have been ſtolen. 


The fleſh of ſwine formed one of the a * 


ant articles of proviſion among the iahabitants of 


Europe in thoſe ages. Even the departed heroes in a 


ſtate of happineſs, according to the Icelandic mytho- 


Jogy, regaled themſelves on boiled pork! See the 


"Edaa, F. xx. 


To pilfer the larder of king Chilperic, was certainly 


an offence of magnitude, The declaration, that 


even a courtier had purloined ſome of his hams of 


| bacon, was enough to blaſt his reputation in the eyes 
of the king. (See Mall. Nor. Antig- vol. il. p. 170. 


_ | 
However comerprible the hog and its herdſman 


may appear in our eſtimation, they were not ſo in 


former ages. The keeper of ſwine, as Ferguſon 
remarks, was a Prime counſellor at the court of 


Ulyſſes. 


Ee en ie ee the chte viend-of Ke 
rope. Since the Conqueſt, we find Philip Fitz- 
Robert giving, among other things, one hundred ba- 


cons to the king, for the wardſhip of che lands agd 


. 
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beir of Ivo de Munby, 1 Mad. Excheq. ch. 10. 
p. 324: Mag. Rot. 1 Jo. Rot. 11. a. 

The right of pannage, or keeping ſo many hogs 
ih certain woods or wilds, was a privilege of import- 
ance. It is repeatedly mentioned in Doomſday 
Book; and was carefully protected in later days. See 
Charta de Foreſt, c. 9. Barrington on the Anc. Stat. 
33, 4. Munwoodt's For. Laws, ch. 12. Fleta, lib. 2. 
rap. 80. Somn. Gav, 23. Robinſ. Gav. b. 2. c. 8. 
p. 264. See alſo Gib/on's Camd. t. (Suſſex) Andred- 

alu: and note, the Britiſh name of Andred ſig- 
nifies waſte, aninbabiled; or, as the Saxons termed 
it, weeld; peald, which is of the ſame import. See 
Owen's Welch Dif. v. Andred, In this wood or 
wild it was that Sigebert, a king of the Weſt-Saxons, . 
was killed by a ſwine- berd, after having been de- 


© poſed from his throne. See Camd. ubi ſupra, and 


t Tyrr. 226. E} vide Malib. Weſtm. ſub. ann. 756; 
Isg rude ages, when there remained extenſive wilds, 
in which herds were ſuffered to range for food, the 
ſtealth of cattle was eaſily effected: hence the ſe- 
verity of the ancient laws for obſtructing them. See 
Roll. Anc. Hiſt. b. 6. c. 1.1. 3. Stuart's View of Soc. 
in Eur. b. 1. e. 1. ſ. 1. p. 163. n. (13). '-Falc. on 
Clim. b. 6. c. 2. p. 343. Stuart's Diſſ. p. 1. ſ. 3. 


p. 27. and n. (4). 


Should they even have ſtrayed, the precinct into 
which they were traced was anſwerable for them, 
if it could not be ſhewn that they had proceeded fur- 
ther, This was the uſage of Wales from the moſt 
remote times, and was confirmed by the ſtat. 34 and 
35 Hen. 8. c. 26. /. 106, Such was the cuſtom 
among the Iriſh, which received a ſimilar approba- 


tion, (See Cand. Brit. Cuſtoms of the 3 


D D 2 


her. 4 - 


8 
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„tom Sir John Davys, p.104 3.) Such too was the 
law among the Highlanders in Scotland, ſo lately, at 
leaſt, as the commeneement of the preſent century. 
2 5 (See Mill. View, b. 1. c. 6. p. 127, &c.) | 
8 Baut to return: The manner of transferring lands 
mmong our Saxon anceſtors is worthy of obſervation, 
as it tends to illuſtrate our:preſept uſages. Many of 

our rules yoo cuſtoms are to, 'be nm 

period. 

ee firſt thing which. here: * 515 to notice 
is the livery of ſeiſin. This indeed was common to 
all nations in rude ages. Poſſeſſion was the ſtrongeſt 
preſumption, if not a proof, of propriety in unlettered 
times. To transfer that poſſeſſion before, witneſſes 
vas the firſt mode of «conveyance. (See ante, 39. 
N. XXIX.) The particular uſages of the Saxons, 
however, were very ſimilar to the preſent. The twig 
and turf were the ſimpleſt method of livery; and by 
SW the twig and turf did they give ſeiſin to the pur- 
1 chaſer. When grants were made to the church, a 
turf was uſually laid on the altar. This occurred ſo 
pFpeoequently, that it would be needleſs to cite inſtances 
in its ſupport. | | 
A tree growing on the ſoil was regarded as a part 

of it; hence, a branch of it ſerved to give ſeiſin. It 

Was eaſier to break off a bough than to dig up a clod, 

. and the former was often adopted. At length poſſeſ- 
ion was given by delivering things which had no con- 
nection with the land intended to be conveyed: by 
ſymbols abſolutely arbitrary and indifferent. When 

| Rp king of Deira gave lands to the-churchof York, 

4 be © took the horn wherein he was wont to drink, 

— filling it with wine, kneeled before the altar,” 


 » _ and depoſited it as a ſymbol of poſſeſſion. In 


[ | * i. g . - — 4 * 
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after-days we find an inſtance + no leſs extraordinary. 
In the time of Henry III. William earl of Warrenne 
and Surry, on a grant made by him to the priory of 
St. Pancrace, near Lewes in Suſſex, delivered ſeiſin 
by the hair of his head: ** Per capillos capitis ſui; 
et fratris ſui Ragulfi de Warrenne quos abſcidit de 
capitibus fuis cum cotello ante altare.” Mag. Rot. 
24 Hen. III. tir. Sudſex. Mad. Formulare Angli- 
canum, Diſſert. ſ. xiii. p. x. and vid. Prof. Epiſt. 
1 Mad. Excbeg. p. xxix, xxx. 

The horn and the locks of hair were choſen as ex- 
_ preſſive of reſpect; and, as they were religiouſly pre- 
ſerved, they remained monuments of the endowment, 


and perpetuated the remembrance of the piery on 66d 0 


founder, and of his deference to the church. ; 

The northern nations were always W N for 
carouſals and feaſting ; they therefore very natu- 
rally employed the art they poſſeſſed in decorating their 
cups; theſe were often of horn, and generally 


pretty capacious, even among the gods, as appears 
from the Eada itſelf; (F. xxv.) (and vide Cef. de 


Bello Gall. lib. vi. c. 26.) In the days of heatheniſm, 


ny were frequently made of the ſculls of their 

| In Seandinavia.and Scotland, they were uſu- 
Ally oy ſhells. In each inſtance they were beaurified 

with all the {kill of the age; and were eſteemed as va- 


luables by a people addicted to drinking and mirth. 


In Scotland, in the Wed century, we find « ten- 
ſhells ſtudded with gems,” forming part of a . 
to the king of Sora, as an inducement to forego his 


intentions of hoſtility. (OhMan, vol. i. p. 399. Battle 


of Lora.) Even in the eleventh century, we find a 
Saxon prince, Ethelſtan, the ſon of Ethelred, giving 
© od ae" St. Peter (or, in other words, ta the 
wo 9 3 ; _—_— 


357, 


% 
TX. 5 * 5 
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church at Canterbury) a drinking-horn, which be 


: had bought of the convent at Ealdminſter. (See App. 


to Somn. 198.) 
'Viphus, therefore, conceived that he ſhewed the 


| molt unequivocal token of reſpect, when he laid upon 


the altar at York * the horn wherein he was wont to 
drink; and, more eſpecially, as he had © filled it 
with wine, Theſe things are moſt forcibly indica. 
tive of the manners of the times, and, like © the 

day of ſmall things, are not to be deſpiſed,” | - 
When the great earl of Warrenne permitted his 
hair to be cus off by his brother, and gave it, in the 


name of ſeiſin, to the prieſts of St, Pancrace, the. 
compliment was felt and acknowledged. The nor- 
thern nations of Europe were no leſs remarked for 


annexing the ideas of conſequence, of reſpect, and 
even of freedom itſelſ, to a length of hair, than they 
were ſor their love of ſeſtivity. It was the diadem of 
the kings of the F Pottoman has a whole 
chapter on this h . his Franc. Gallia, c. 9, 
See alſo Sir. of Laws, b. 19. c. 23. To cut off bis 


he was to depoſe him, To ſuffer a ſlave to let his 


w, amounted. to an emancipation, Even 
g che Gentoos, the cutting off the hair of a de- 
— was to deprive him of his privileges; it 


implied che loſs of his caſt. (Code e Gentoo Laws, 


ch. 17. ſ. 2.) The clergy of St. Pancrace muſt, as 


Stuart remarks, have been enchanted with the polite- * 


neſs of that nobleman; Viet, 106% 
Tbe written inſtruments. of transfer. among the 
Saxons are no leſs deſerving of our attention: and 


here the great, ſimilarity between them and the con. 
_ veyance of the preſent day muſt. be apparent. to 
| n 16 * ſays * 


W 
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writer, “ are men of buſineſs?” See Diſſ. Antig. 
Engl. Conft. P. 3. ſ. 6. p. 200, 1. n.(5); and Batow 
en Engl. Gov. P. 1. c. 4m. 

The witneſſes to them were numerous; i cheyl. 
were frequently ſaid to be evidenced by the county, 
hundred, &c. (See Diſſert. Pref. to Formul. Angl, 
{-xxii. App. 40 Somn. 195, 6. &c, 218. &c. Lamb. Per- 
amb. 491. &c. 2 Tyrr. Introd. 67. Somn. 87. and vide 


Bracton, lib. 2. c. 16. f. 38. a. 2 Bl. Comm. ch. 20. 


p. 307.) in which courts they were generally inrolled, 
See Somn. 87. Squire on the Angl. Sax. Gov. ſ. 56. 
p. 157. and vide ante, 39, 40. 

They were alſo, like the indentures of later days, 
of ſeveral parts; “ and this writing 1s tripartite, or 
three-fold; (J Hr a ⁊ebrira rynd Seo.) One is at 
Chriſt-church ; another at St. Augultine's ; and the 
third hath Byrhtric himſelf.” App. to Somh. 197. 


216, Formulare Anglic. 176, No. 284, A power of 
revocation,” or condition, was ſometimes inſerted, 


(Comm. 21 5.) In wills the wife often Joined with the 


huſband. (Lamb. 491. App: Somn. 213. Form. Aaigl. 


Diſſert. ſ. viii. &c.) Many other things aſkæ for no- 
tice; ſuch as the limitation; as to one for liſe witch 
remainder over, &e. (See Pref. to 6 Co. iii. &c. 
App. to Somn. 195, 6. 211. &c. Lamb. 491. &.) 
But this note is already too far extended. 

However, before we diſmiſʒ the ſubject, it may be 
proper to obſerve, that by the 75th law of Canute, 
whoe ver deſerted his lord in battle, forfeited his lands, 
&Kc.; in which caſe the lord was to have back the lands 
he gave, or, if they were bocland, they were to go to. 
the king. Hence, it appears, that lands, though 


not by bbc or charter, were nevertheleſs held of 1 
lord and, conſequently, not allodial, (See Dathmp. 
94 | F. P. 


NOTES, AND ILLUSTRATIONS. 
E. p. ch. 1. p.11. N. (6) to Co. Litt. 6. a. and: (2) 


0 86. 4.) Ses alſo the 11th law. of the ſame mo- 


narch, by which boclend is N to the bret let 


n a Pow. neo 


i 45 


8 NOTE XXXIV. p. 63, (. 


36; was the livery of ſeiſin, or tranſmutation of _ 
bello, which gave effect to a feoffment; and, con- 
ſequently. a feoffment could not operate where the 
poſſeſſion was not changed: and upon this principle it 
is that one Joint-renant'cannot e bis companion. 


| Noy's Max. 59. See poſt. 73. 


A perſon cannot make 47 when he has r not 
the poſſeſſion to convey: nor can any one take by 


feoffment when the poſſeſſion i is already in him. See 


Ty, 59. Perk. ſ. 253. Touchft. 205. el. bg. 4 


| NOTE XXXV. p- — 1 
Tus releaſe here ſpoken of i is by way of mittre le 


droit : as a releaſe which. operates by way of enlarge 


ment may be made to a perſon who has only a chattel 
intereſt; as a leſſee for years, on his making an ac- 


tua entry. (See Lin. ſ. 459. Co. 2 a, and 
notes, 28 . D - 


4.1 


5 NOTE xXXVI. p. 5. . | 
Tims is confined to a perſon who was difleiſed of 
an eſtate in fee-ſimple, and does not extend to a te- 
nant in tall or for life: for if the tenant in tail or 
for life be diſſeiſed by two, and releaſe to one only, it 
ſhall enyre to both. See Co. Lan. 275. b. and 


A 


The 


But when the tenant in tail or for life releaſe their 
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T Thereaſon of this difference is that, as the diſſeiſor 
gains the immediate fee by the difſeifing it muſt be 
the conveyance of the right to the immediate fee 
alſo that can change the eſtate. If, therefore, the 
diſſeiſee in fee, or the tenant for life and remainder- 
man, releaſe their right to one of the diſſeiſors, it 
turns his wrongful eſtate in fee into a rightful one: 


right, they would convey a right to a different eſtate 
than that which was gained by the diſſeiſin: For in 
order to turn the wrongful eſtate into a rightful one, 
the right which is conveyed muſt be commenſurate 


with the wrong 2 If they are not equal in quantity, 


they muſt continue diſtinct, eee e e 
e ee | | 


NOTE XXXVIL. g. 66. (9). * 
Warn the tenant in tail makes a feoffment, the 
right of entail remains, and ſhall deſcend to his iflue ; 
and, conſequently, ſuch iſſue would be the rightful 
tenant to the donor. (See poft. 116, 117. and Hob. 
252 and 334; and ſee alſo ante, 25.) But when a 
- tenant in fee-ſimple makes a feoffment in fee," no 
right remains in him; but the whole eſtate (ſince the 
ſtat. Quia empt. terr.) is transferred to the feoffee. 
pee Co. Litt. 269. b. poſt. 85. (t) 133. N. LIV. 


NOTE xxxviII. p. 72. ml 


i. e. after aſſignment. See Co. Litt. 273. 

But befote aſſignment he might have taken one, 
See Co. Litt. 273. a. N. (1). 

So his grantee may take a releaſe from the rever- 
Boner 2 Roll. Abr. 401. Releaſe (BY, 2 eee 

A. . * 


22 
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the/huſband and! his heirs will be good); for by mar- 


nige ke has @iicehold i in ber right. Cu. Lite. 70. 


| NOTE XXXIX. p. 76. (3). 
By confirming the ęſtate, leaſe, demiſe, or term, 


" Se al inteteſt of the leſſee is eſtabliſhed;;i and a 


clauſe reſtricting it in point of time, aſter confirming 
it abſolutely, would be repugnant, But if che /and 
be confirmed for part of the term, the aſſent is, as 


our author ſays, but partial, and does not involve in 
irſelf the contradiétion before adverted to. 1 


- Bur an eſtate! of freehold cannot be confirmed, 
though by expreſs words, for part of that eſtate; for 
an eſtate of freehold'is intire, is integral, and indivi- 
ſible. It does not conſiſt, like a term of years, of an 
aggregate or number of ſeparate portions of time; but 


is, of itſelſ, a ſingle and individual eſtate; and fee 


Ce. Fal. 297. S and N. (1). and Land 317. 


| NOTE XI. p. 79. C. 18 
| Tun has reſerence to Liit. ſ. ee, to this 


0 
a * g 1 


effect: If a perſan be diſſeiſed, and the diſſeiſor die 


ſeiled, and his heir be in by deſcentʒ and then the dif- 


ſeiſce and ſuch heir join in a feoffment; ſuch convey- 


ance ſhall operate as a feoffment- with reſpect to the 
heit of the diſſeiſor, and as — reſpect 
to the diſſeiſee. | 
NOTE XLI, p. $0. (05 LY 
By the confirmation, the lord ſtrengthened or efta- 


- Vliſhed the eſtate which) the tenant already had; but 


by the relegſe, he relinquiſhed. his own property, 
which the tenant had not before. Theſe convey- 


W 
3 ae 
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the eſtate of the tenant, the latter to the right or 
title of the lord; and ſee ante, * * 


Nn. 8. ; 


NOTE XLII. p. 85. (e). 

Tanis is an exception, however, to this in the caſe 
of a giſt in tail; as a tenure is created between the 
donor and donee, by virtue of the ſtature De donis : 
The latter. holding of the former, as the former holds 
over. Bradke, Garde, 87. Eftates, 40. Tenures, 37. 
96. Kitch. 146. a. Lite, {. 19. Co. Litt. * 
2 Co. 91. b. 

And if the donor grant his reverſion over to a 
ſtranger, the 22 ſhall hold of ſuch ſtranger, 
F. N. B. 219. E 8 2 Co, 92. a, and b. 


But if lands be given to 4. in tail, with the re- 


mainder over in fee to a ſtranger, the donee ſhall hold 
of the chief lord; as, in this caſe, the whole eſtate is 
conveyed, Bro, Tenures, 21. Dyer, 362. pl. 19. 


2 Inft. 505. Co, Litt, ag. b. 
If the tenant in tail has the reverfion in Himſelr; ; 


there, although the two eſtates continue diſtinct, yet, 


as he cannot hold of himſelf (fee pop. 152. ); the te- 
nure of the eſtate · tail is ſuſpended ; and he is tenant 
to the lord in fee, See 2 Co, 92. b. Bro. Ten. 84. 
107. F. N. B. 143. A. 44 A Dyer; 235. pl. 2% 
20 9 220 Tenure Kr. a), Pl. 12, 


ac : NOTE XIII. N 


Taz utmoſt length of time that has been'hitherts 
allowed for the contingency of an executory deviſe, 
is that of a life or lives in being, and one-and-twenty 
years afterwards. In caſes, indeed, of a poſthumous 


4 
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child, it might perhaps be extended to a few months 
more. A limitation, ſays Mr. Hargrave, not arbi- 
trarily preſcribed by our courts of juſtice, but wiſely 
and reaſonably adopted in analogy to the caſe of free- 
holds of inheritance, which cannot be ſo limited by 
ay of remainder as to poſtpone a complete bar to an 
-entail, by fine or recovery, for a longer ſpace. Harg. 
22 (50 to nn 20. 4. 2 * n 11. p. 174. 


F 3.43 a * 4 77 1 


| NOTE XIV. 5. 1. d do" 


Bor this rediba applies only to thoſe who FEI: 
bound by ſuch warranty; and, conſequently, the pro- 
| priety of urging the circumſtance of warranty as an, 
additional cauſe, of ſuch * entry ceaſing with. | reſpect 
to <* all the three caſes before mentioned, ſeems" 
jonable : Since ſuch a conſequence of the war- 
| ranty of the huſband, in the fir caſe, was eventual 
only, and not of neceſſity, as neither 5 entry of the 
wife or her heir was taken away, unleſs ſhe or her 
heir was alſo heir to the huſband ; as otherwiſe they 
| were not bound. As to the ſecond caſe, the-warrant 
_ of the ecclefiaſtic, did not bind his ſucceſſor; 1 
conſeguently, the reaſon did not hold as to © 
The huſbang or ptelate could not have entered them 
| ſelves, as they were precluded from ſo doing by Abele 
own acts; and that whether the inſtrument had. | 
clauſe of warranty or not: So that this conſequence 
of warranty does not ſeem. to be a reaſon, in the one 
caſe, but eventual or actidehtal; and, in the other, 
to be any reaſon at all, Az 40 the third caſe, indeed, 
it is certainly a "reaſon why the iſſue in tail ſhould not 
enter, as the warranty deſcends on him; but it does 
not hold as a reaſon why. the entry ſhould be "tolled 
r or — except in in- 
ſtances 


's 
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| ſtances in which they are alſo tbe beirs of the war- 
rantor. It ſhould-ſeem, therefore, more accurate to 


ſay that the warranty in ſuch-feoffment is, in ſome 


caſes, a further reaſon why the entry is taken away; 
i. e. in thoſe caſes where the n * heir of 


the perſon wage 


NOTE. Xv. p- 120. 00. 
Tus inſtances are —if 2 tenant in tad make a 


leaſe far years, and then releaſes all his right (606); - 


or confirw che eſtate of the leſſee to him and his 
© heirs (607) or, after ſuch leaſe, rant his reverſion 


t another io fee, and the leſſee attorn (608) : Again, 


if my tenant for life leaſe for, years, and then gant 
the reverſion to another in fee (609) z-or if he confirm 


the eſtate of his leſſee to him and his heirs (610); or 


if a tenant in tail grant for the term of his own life, 

and releaſes to the tenant for life ang his heirs oll Jus 

right (ſ. 61a). 

ö Se. 61 1. is the caſe of a frfmnt by he tenant 
for life. 

A xeleaſe, confirmation or grant, can, Be their very 

nature, convey only the right which the perſon ſo 

conveying has in the premiſes, The feoffment creates 

a new fee, (See Mark. on Deſc. c. 5. p. 186.) In 

the former caſe, the rights of others are not affected; 

in the latter, the original eſtates which were portions 

of the old fee are diveſted, while the * fo 

gained by the feoffment continues, abi. 


a NOTE XLVI. p. 120. (0). 


« Aut his eſtate: It ſhould here be . 
bered, that in this caſe the tenant in tail expreſely 
confines his intention of aliening to ſuch eſtate which 
97991 3 | | he 


NOTES AND TLLUSTRATIONS: 
he hath in the tenements to him entailed ; and, there: 
fore, ſhall 'be conſidered as paſſing no more thati what 
he lawfully might convey ; and the livery, Being . 
aundum formam tharte, ſhall be reftrained accord- 
- ingly. See Litt. ſ. 613. and N. (1) to Co, Litt. 31. 
a. 2 pal. 273. (. 330. * | 


NOTE XVI. pi tac. 6). 


ALA ſor liſe: I. e. for the le of anorbty 
| The reaſon is, when he cbhveyed © all his 
eftate,” as in the laſt caſe, he only parted with what he 
might lawfully have paſſed; which was an eſtate for bis 
- own %: Now, in ſuch caſe, the title of his iſſue 
would not accrue till the eſtate which he had con- 
veyed by livery would be utterly at an end; and, con- 
ſequently, it could not interfere with the entry of ſucli 
, as they could not be entitled till his death. But 
if he had made @ leaſe for the life of another, it might 
poſſibly have continued after his own deceaſe: If it 
ad, his iſſue could not have entered; a diſcontihu- 
ance would have been effected, and they put to theit 
action to recover. Another reaſon is; that in the for- 
mer caſe the reverſion was not altered; in the lattef 
it was, See the text of £57. and Co. upon it; 333. a: 


NOTE XLVII. p. 123. (x) 


. AnoTurx reaſon is given by Littleton, which is; 
that no one can diſcontinue the eftate-tail unleſs he 
diſcontinue the reverſion or remainder alſo; ſ. 625. 
Now, when the feoffment is made to the reverſioner 
or the remainder-man in fee, in caſes where there is 
no intermediate eſtate, the reverſion or remainder is 

not altered ; as the perſon to whom it is made was 
- _—_ 


NOTES AND ILLUSTRATIONS. 


deſore entitled by right. But had there been an in- 
termediate eſtate, or had the feoffment been made to 
a meſne remainder-man, the intermediate eſtate, or 
the ultimate limitation, would have been altered; and, 
conſequently, a diſcontinuance would have taken 
place. 


NOTE XILIX. p. 12 G0 
Tux eaſe put by Littleton is A woman inheritrix 


takes huſpþand, and has iſſue a ſon; the huſband dies, 
and ſhe takes a ſecond, who lets the lands to another 


for life ; then the wife dies: the tenant for life aſter- 


wards ſurrenders to the ſecond huſband ; and the 


queſtion is, Whether the ſon by the firſt huſband may 


enter upon the ſecond, NE ee 
Gra? 


The ſecond huſband, by, his, arent for another's 
life, diſcontiaued the eſtatey and, conſequently, du- 
ring the exiſtence of ſuch diſcontinuance, the heir of 


the wife could not have entered before the ſtat. of 


Hen. VIII. But the huſband by ſuch grant gained 
to himſelf the fee by wrong; and, conſequently, was 
capable of taking a ſurrender from the tenant for life. 
The aſtate for life therefore ceaſing, the diſcontinu- 


ance alſo ceaſed. If the ſecond huſband had had iſſue 


alſo, he would have been tenant by the curteſy again: 
for that being a rightful eſtate, and the fee gained by 


the grant for life a wrongful one, the law will ſuppoſe 


him in of the former; as it always prefers a leſs eſtate 
by:right to a larger one by wrong. If he had had no 
ifſue, he would not, after the death of the wife, have 
any rightful eſtate at all. In either caſe his alienation 
was a forfeiture; and now the premiles being again 

. | . | in 


NOTES AND ILLUSTRATIONS, 
in his poſſeſſion, on the determination of the eſtate 
for life, the heir of the wife may enter on him; as 
having, in the latter caſe, no rightful eſtate, and, in 
the former, by reaſon of ſuch forfeicure, See Co, 
Lu. 42. b. eee 252. 8. 338. & and b. 


N vorn L. 5. 126, * 


Ir has been obſerved before (p. 118), that no con- 
e e collides a Com 
the right of propriety, but ſuch as paſſes the very 
poſſeſſion. Now, the very poſſeſſion was here in the 

leſſee for life while he lived, and; on his death, in 


the grantee of the reverſion; on his entry; and, con- 


ſequently, it could not be paſſed by the iſſue in tail, as 
it was never in him. As, therefore, the poſſeſſion 
ſtil] continued wrongful in the grantee, the iſſue, on 
his title aceruing on the death of his father, is not 
debarred from entering on him: and the grant of the 
"father could not convey more of the right than he had 
I legal r to convey, which was 5 oe his 
"own 9 85 


Norte 1. p. 129. WD 


„ Warr the entry is congeable,” This erpreſ⸗ 
ſion ſhould be attended to; as it is on this point which 
the doctrine, ſo far as it concerns the acceptance of 
the eſtate by the perſon out of poſſeſſion, turns. It 
does not ſeem to have been ſufficiently adverted to by 
"Blackſtone (3 Comm. 20); for when the entry is taken 
away, ſo that only a rightof action remains, and che 
perſon out of poſſeſſion takes the franktenement by 
bis own/aB, he ſhall not be remitted; as it was his 


own * to accepÞ' it. 10 if his entry be zot taken 
_ 


and b. 5 BI: Comm. 2 
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away, but be lawful or congeable at the time of ac» 


ceptance, and the eſtate accepted be not accepted by 
any mean which may operate as an eſtoppel, he Hall 
be remitted to his. ancient and rightful eſtate. See 


Litt. 693, and Co. Litt. 363. a. Noy's Max. ch. wag 


and next page. 


But, if the poſſeſi oh come to the Peper 
without any fault or folly of his own; it matters not 


Whether he have a right of entry or of action only at 


the time; for, in either caſe,” he ſhall be remitted; | 
But if he have neither the one or the other, he ſhall 


not be remitted ; as if he have a mere right only for 


which he can have no action. See Co, T” * 


— 


NOTE uit b. 13. 6 1 
= «Tax principal reaſon,” ſays: Mr, Butler, « 7 bot 
bis being emitted, i chat the perſon ſo remitted can- 


not ſue or enter upon himſelf; ſo that in thoſe caſes. - 
where the poſſeſſion. is recoverable by entry, the re- 


WG. 


where it-is recoverable by action, it has the effect of 
a judgment at law.“ See note * eee. 
and fee lo 5 ll Conn Mp od? 
N ” deen * | sr 
"I "NOTE Lal p. 137. 00 
A heir of the diſſeiſor had the right Ati 
by the deſtent from his anceſtor; and the diſſeiſee 


| could not deveſt that right by his own wrong. Bur 


when the diſſeiſee himſelf afterwards died ſeiſed, the 
right of poſſeſſion became fixed in bis heir; the de- 
ſcent from bim tolling the entry of the heir of the firſt 
difſciſor ; in the ſame manner as it became fixed in 


| 2 the 
- 
— 
, © 
* 
* 


* * 
. 
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. the heir of the firſt diflifor by the deſcent from % 
anceſtor. See ante, 21, Ke. | $32" 


1 NOTE LIV. p. 133. 00. 


"tr Is by reaſon of this ſuppoſed recompence that 
the heir is bound by the expreſs warranty. He being 
chargeable only for thoſe lands which deſcend to him 
from. his warranting anceſtor, or, as it is termed, in 
reſpect of the aſſetts deſcending. The ancient im- 
plied, or feudal, warranty bound the heirs of the 
ſeighiory generally, and not merely with reſpect to the 
very lands which actually deſcended from the granting 


nanceſtor. The feudal obligations were reciprocal. 


The tenant and his heirs were bound to homage. The 
lord and his heirs were bound, as a conſequence, to 

| perpetual warranty. It was in conſideration of the 
returns of the tenant that the lord was obligated to 
defend his lands ; and, conſequently, as the homage 
was done by the heirs of the tenant to the heirs of 
che lord, during the exiſtence of the tenancy, the 
heirs of the lord were equally bound to warranty as 
the grantor - himſelf, fince they alſo continued to re 
| ceive the conſiderations and returns on which the 
grant was originally made. But ſince the ſtat. of 
Luis emptores, the -grantee holds of the ſuperior 
lord, and no returns are due to the heir of the 
grantor after alienation; no dependeneg or con- N 
nection continues between them: (Ses ante, oh 


Ni. XXXVII.) No benefit accrues to the one, 


can protection be claimed by. the other. Hen the 
heir is not obligated to defend the alienation of his 
anceſtor, unleſs he beexpreſsly bound; and that only 
in reſpect of the aſſetts deſcending, or preſumed re- 
compence, from the very anceſtor who entered into 
5 the 
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_ the obligation. See further Poſt. 134, 5: 139. 
142, 3, 4. 151, 2, 3, 4. Britton, c. 68. Wright, 


152. Notes (1) ſ. 5. (8) to Co. Lite. 64. a. (1) to 
67. b. (1) to 105. a. (1) to 365. a. (1) to 384. a. 
and Pof. 140. N. LVI. Sulliv. le&. xii. 2 Int, 


ty, Kc. 2 Bl. Comm. cot 20. p. 300. 


NOTE Lv. p. 13. . 
Tx reaſon of this is, that the recompente cannot 


| deſcend to the helr during the father's life ; and, con- 


ſequently, till his deceaſe the ſon cannot be eſtopped. 
If he does not claim during the life of the father, he 


is ſuppoſed to have received the recompence ; and 
N bara ark and Coy. 10 7. 6.4 | 


* 


As the flat. 4 Ed; I. ee eee 
by the word dui rothedife of thi feoffor, unleſs the 
lands were given to be held of him and his heirs z it 
follows, that, Gnce the ſtat. of Quia emprores (19 


Ed. I.) forbids ſuch reſervation of tenure, by ordain- 


-ing that the feoffee 'ſhall hold of the lord aboye, the 

heirs of the feoffor cannot how, in any caſe where the 
fee is conyeyed, be bound to warranty by force of 
that word. The obligation on the heirs can now, it 
is aid, be no otherwiſe created than by the word 
warrantio, or warrant. Lite. f. 733. Co, Lite. 384. 8. 
2 Bl. Comm. ch. 20. p. 300, 1. 
Ia Mr. Butler's note (1) to Ce. Lit. 384. a. an 
error has accidentally occurred; and which the writer 
of the preſent note has been requeſted by Mr. Butler 
to corre. When the warranty is there ſpoken of 


11 2 which - 


I'S. 


40 


A 
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which. was anciently. implied by the word: dedi, it is 
ſaid, © <.the warranty in this inſtance was therefore a 
epyſequence of tenure; and ſo neceſſary a conſe- 
- quence. of it, that. where an expreſs and qualified 
warranty was introduced, it did not reſtrain or cireum- 
* ſcribe the expre/s warranty. From the context it. 
muſt be neceſſafiſy apparent, that the wore _—_ 


was ener, N yy 
— OTE Lyn. 26 8 


Dr was always favoured in lay. The 1 5 


was never fuffered 1 to. be diſinherired 'by preſumption. 
The feud of ah was, to be kept e entire and vnim- 
n a8 the, heir, was (, to fit in the ſeat of his an- 
or, and to ſerve e the King and the commonwealth, 
in as good eſtate as his anceſtor did.“ (See 6 Co. 
17. 4.) And hence alſo thoſe charges on the lands 
Which the tenant Was enabled to effect, (as a rent- 
charge for inſtances) as they impaired the inheritance, 
and leflened thecemoluments or revenues of the heir, 
vere ſuid to be againſt common right: —as inimi- 
K to the policy of the times. See Gill. on _ 
5 75 18. 30. n 2c e eee eee OR 


: 


* 4 1 5 A 16 22 act 5 1 Si yp ICIS 
ere NOTE LVIII. p. 142. (0% 


T chief dil ſtinction between lineal and A 
conſiſts in this: when the perſon: on whom 


_ the. warranty deſcends (who mult always be the heir 


at common law) might poſſibly. claim the lands as 
beir to the warrantor (whether as heir lineal or colla- 
teral), then the warranty ig /ineg!. © But when the 
perſon on whom it deſcends, does not claim the land: 
SIE 1 RY then the warranty is 


42 


collateral. 
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eollateral.; See Mr: Butler's' Notes () bo Co. Lito 
mer ene b. and Po. 144. (a). 
145, 146. 

Lord -Chakcallor . Che Bid dig 4s collateral 
warranty was certainly one of the harſheſt and moſt 


cruel points of the common law ; becauſe there was 


not ſo much as an intended recompence; ꝓet be could 


not find that e had SPY: ene 
e 


28 7 wi 1171275 * N 6. 05 T 
7 NOTE LX. p. 143. (). wo 

70 Tu tenant ms done homage, ROS 
continued during his life ; and although he had parted 
with His tenancy, yet his 1 1 was not 


annulled. Pa Co. , 15 | wy: et. Xii. 
4 


p. 117. 6-4 DMA 
Sn 1H wivew widitiy Saunt LET þ 1 


4 +4 mt. 4 NOE LX. be ag. D. jo. 35481 


4465 j * 


Te is generally conceived chat it <A «bom Fg | 
t 


tes ſo uſual in \ the middle ween,th e fe 
me that the term —＋ bel expreſſiye of "he 


very animoſities themſelves. :: Hence, ſay they, came 


the term. of deadly freud ʒ it wasoſignifiegtive of the 
rancour, the enmity, and avengeful ſpirit which, the 
ſeudatories ſo frequently, bore to each other. 
notwithſtanding the weight of names in favour of 
this etymology of the word, the derivation . given. 


of it by Semner (on Gav. 107.) ſeems, I think, muc | 
more ſatisfactory. He conſiders the word feud (thus 


applied), the pzh8 of our Saxon anceſtors, to be 
compounded. of the Gothic terms fob; i. e. hoſtis, 
inimicus, or, as we ſtill ſay, a foe ; and of bode, 
. * i. e. conditio, flatus, qualitas, &c. © toge- 

BE 3 | ther 
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ther importing the condition of enmity in the perſon 
who bears it) and ſee Cywoll, voce Fed. 


NOTE LXI. p. 146. (c). 
Tun reaſon of this is, that the eldeſt ſon being the 
heir at law of the middle one, the warranty deſcends 
on him; he therefore is bound by it, although he 
have no aſſetts; and this by reaſon of its being colla- 
* zeral; and it is collateral to the eldeſt vith reſpect to 
' the eſtate tail, as he does not claim the eſtate- tail as 
heir to his middle brother, but immediately from his 
father, But it is faid to be /inea/ to the younger, as 
by. poſſibility the middle brother might have been 
ſeiſed, See Liz. . 708, and F. M. B. 212, H. I. 


Nor LXII. p. 147. (4), 
Tux daughter cannot poſſibly convey her eſtate 
father ; the warranty of the ſon, therefore, muſt ne- 
cellarily be ollatera} to ber; and, conſequently, ſhe 
E. bound by it. See ante, 142. N. LVIII. 
»), ES a | 


| NOTE LIIII. p. 148. (). 
FS a, 135, N. LV. But here the reaſon is 
the minority of the heir as diſſeiſee, and having in 
kiraſelf the right of poſeſion z and, conſequently, by 
| his entry the eſtate to which the warranty was annexed 
is defeated and gone, the warranty not interfering 
ri 04h 4 viry, But had he had only @ right 
of achim he would have been bound; as the war- 
ranty would have been an utter bar to any action 
| Vrovght, though it would not preclude him from 
INT NOTE 
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NOTE LXIV. p. 149. * 


Anornzx reaſon is given by Sir Edw. Cole, which 
is that a warranty cannot be created without deed ; 
and a will in writing is not one. Co. Litt. 386. a. 


and ſee the Caſe of the Earl of Darlington, v. Pult- | 


ney, in Cowp. 260, 


NOTE LXV. p. 152. (b). 


See ante, 88. (n). and ſee alſo Dalrymple, F. P. 
ch. 5. ſ. 2. p. 208. Kaims's Brit. Antig. eſſ. 4. 
Hale's Comm. Law, ch. 11, p. 258, and 260. 


If the ſecond brother had received the feud by 


grant from his father or elder brother, and died with- 
out iſſue, it would have gone to his younger brother; 
but if he had taken it by the grant of a ſtranger, the 
eldeſt brother would have ſucceeded, Hence ſprung 
the diſtinction (till recognized in the Scotch law, be- 
tween the heir of conqueſt, and the heir of line. 


e The feudal law,” ſays Dal ymple (ubi Jup.), had a 


peculiar averſion at joining again the property and 


ſuperiority in one perſon, when they had been once E 
disjoined. _ The whole ſyſtem was built on the diſtinct 


rights of ſuperior and vaſſal ; and the blending theſe 
two characters in one perſon, appeared to be the 
blending . of. contrary qualities together.” In the 
caſe of the ſtranger there was no danger of this junc- 


tion, Such was the law of England ſo late as the 


time of Edward I. and, as Sir Matthew Hale re- 
marks (Comm. Law, ch. 11. p. 258, 9.), it has been 
rather antiquated than altered. But it ſhould ſeem 
to have been the opinion of -the juſtices in the reign 


of Cones to ys in caſe the eldeſt brother had had | 


EE 4 ulue 


- 


495, 


” 99 
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iſſue ar the time when he received homage of the ſe- 
© cond, ſuch iſſue ſhould not have been precluded 
from claiming on his death; though it would have 
been a bar to his iſſue who were born afterwards. See 


Fiab. Abr. t. Avowrie, pl. 235. The reaſon of this 


opinion does not appear; ſince the iſſue, though born 


before homage, could not claim but as heir to him at 
bir death; and, conſequently, their title was equally 
Lee to the e of TW as 1 n 


Of COPYHOLDS. | 
'NOTE LXVI. p. 155: hens fo. 


| 1 he Sete of our ou relative: to beebeld 


property ate ſo evidently deducible from a feudal ' 
origin, as the preceding part of this work has ſo in- 


. controvertibly evinced, to à feudal origin muſt we 


neceſfarily attribute the principles of our laws relative 
to copyhold tenure. In this latter ſpecies of pro- 
perty we find the feudal uſages and rules in almoſt a ' 
native purity : ſo that we might, indeed; *« conclude, 
that had there been no other evidence of the fact in 


the reſt of our tenures and eſtates, the very exiſtence 
of copyholds, and the manner in which they are 
transferred, would inconteſtibly prove the very univer- 
ſal reception which that northern ſyſtem of property 
for a long time obtained in this iſland; and which 
_ communicated itſelf,” or at leaſt "its ſimilitude, even to 


our 
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our very. villeins and bondmen.” 2 Bf. Comms. 
ch. 22. p. 367. 

The barons, poſſeſſed of lirge cecea Ea, di- 
vided a portion of them among their followers, A 
portion alſo they reſerved to themſelves; and this 
was termed heir demeſnes. Parts of this again they 
granted out in ſmall allotments to the lower orders of 
their dependants, to be cultivated ſor the emolument 
of the lord, or under certain ſervices which were ſuit- 
able to the huſbandman to return. Theſe were held 
at his will, and reſumable at his pleaſure. While the 
tenant, however, conducted himſelf faithfully, and 
fulfilled his conditions and returns, he was ſuffered to 
continue in the poſſeſſion of the eſtate. If, indeed, 
he failed in theſe, his e of conſequence, be- 
came forfeited to the lord. $ | 

When the- tenant died, his children, ; 
upon their induſtry in ruſtic employs for ſupport, and 
bred up under the protection and in the intereſt of 
their lord,” were often permitted to retain the ſpot 
which their father had cultivated; and ſucceeded on 
the conditions under which he had held them. This 
ſeemed reaſonable and juſt. It was conceived hard 
to deprive the children of 'a fuithful vaſſal of the 
ſcanty pittance they might reap flom fucteeding him. 
This became, therefore, frequently practiſed; and, 
in many minors,” this ripened into cuſtom. The 
common law, always friendly to freedom, counte- 
nanced every meaſure which favoured it, and which 

tended to make the tenant leſs dependant'on his lord. 
The conditions on which the vaſſal held his copyhold, 
became in time fixed in their nature, though perbaps 
not always ſo in their duration and extent; and it 
thence became uſual to grant ſuch an intereſt to the 
22 55 a tenants 
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tenant and his heirs, yet ſubje& to the right of re- 
_ © ſumption by the Jord. The tenant, notwithſtanding 
- ſuch def eſtate; was ſtill, chereſore, ſaid to 

hold at the lord's will; and his heir was neceſſitated. 
to be regularly admitted to the tenancy. He ac- 
knowledged the giſt, and was grateful for the renewed 
munificence of the lord. He accepted the ſeiſin, 
and paid his fine. (See ante, 24. N. XXII). Should 
the lord, indeed, have required an exorbitant fine, 
the heir would have been diſinherited; but this the 
law at length prevented, and confined his demands 
within the limits of juſtice, and regulated them by 
the value of the lands to which the heir ought of 
right to ſucceed, As the tenant held only at will. at 

leaſt in the conſideration of law, he could not tranſ- 
- fer his intereſt to another ; at the moſt he could only 
relinquiſh; his own right to the premiſes... He there- 
fore returned them to his lord, When a copyholder 
wiſhed to transfer his eſtate, he communicated thoſe 


wiſhes to the lord, who often complied with his re- 


queſt, and accepted his reſignation under confidence 
to regrant the eſtate to the perſon he was deſirous 
ſhould ſucceed him.—ln the reign of King John, we 
find a freehold ſo transferred through the. medium of 
_ the king: Walter Croc releaſed to the king and his 
heirs the moiety of the barony which was his uncle 

Walter Britton's ; to the end that the king would be 
| pleaſed to enſeoff Richard Briewerre thereof; to hold 


7 to Richard and his heirs of the king and his heirs in 


capite : * Ira ur Ricanẽůdus BAnwIAAE zr 
Hnzpzs SUL TENSANT MEDIESTATEM PRADICTAZ 
Bazxoniz.” Mag. Rot. 2 Jo. Rot. 7. a. Dor- 
ſete and Sumerſete. Mad. Baronia Auęl. b. 3. c. 4. 


p. 230. (J),—This allo becoming more n | 


NOTES AND ILLUSTRATIONS. 


and the connection every day relaxing between the 
lord and his tenant, the returns and duties becom 
ing more fixed and certain, and the advantages of 
alienation perpetually preſenting themſelves ; the law 
nan tA 6 a 
Still, however, a regular reſignation, or ſur» 
„ e e ode I AS 
admiſſion of the new, were requiſite : And this form 
muſt to this day be adhered to. ; 
The hiſtory and progreſs of theſe, tenures, their 
and incidents, are already ably and 
slearly deduced and explained, particularly by Mr. 
Juſtice Blackſtone (ſee his Confiderations on Copy- 
bolgers, in his TraFs; and his ſecond vol. of Com. 
ment. ch. 9. and 22.)z and will be occaſionally more 
fully entered into in the courſe of theſe err 
OT nn 5 


NOTE LXVIL 5. 136. (0. 


- CopynoLpexs are generally ſuppoſed to have beg 
originally villeins; but this opinion has been que 
ſtioned by Lord Loughborough. See Dough, 724. n. 
(2). See Pot. 292. N. CXLI. - Mr. Juſt, Wilmot 
conſidered them as forming a middle eſtate between 

_ . freeholders and villeins.” See 3 Burr. 1543. 


; NOTE LXVIII. p. 156. (H. 


| Bur that not ſimply and dependant upon the ca- 
price of the lord ; but they are tenants at will ic ac- 
CORDING TO THE*CUSTOM OF THE MANOR,” TE 
They are ſo far tenants at will, however, that Us 
Aae remains in the lord, and their poſſeſion will 


cauſe | 
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© exile r peſeſis foavris in him.” See Waikies:Difes 

ch. 1. f. 2. P. 5. Pot 3088... 

T' ere are other eſtates which are held . according 

zo ibe cuftom'of the manor,” but not 4 tbe will. of 

-the lord.” Theſe are frequently called cuſtomary 

| frecholds; though perhaps not very properly, as de 

f reehold even of ſuch eſtates remains alſo in the lord 

3 of whom they are held. See "Black, Canſid. on 

AS .-  Copyb. Tratts; and 2 Comm. ch. g. p. 149. * 
3 1273. n. 365. "FR 100. e 


2 CT] \ 
CON 700 


8 vor XIX. p. 197. (0% 


= | Sex. ante, 155. N. LXVIAs the, e 

BJ | held only at will, he had nothing to transfer; he could 
| only relinquiſn his title to the premiſes. Beſides, a 

perſon could not in thoſe times, ſor the reaſons 

| we have mentioned (Introd. xiv. and ante, 12. N. 
„ XII.), be put into the tenancy but by the approbation 

| of the lord: It followed, therefore, that the old tenant 

ſhould ſurrender vp his (intereſt, and the new ons be 

cogularly admitted. 

But when a perſon had a tight to, or an equitable 

intereft only (when ſuch equitable intereſts were per» 

mitted) in a copyhold eſtate, ſuch perſon was not the 

tenant of the manor. No ſurrender of ſuch right or 

| intereſt was neceſſary on its conveyance ; for none 

<4. could be made: He therefore might transfer it to an- 

5 other by deed: Nor would he to whom it was tranſ- 

ferred require any admiſſion, as he did not become 

tenant to the lord, The tenant was him in whom the 

| legal eſtate waz veſted ; and by the transfer of the 

equitable intereſt the tenancy was not altered; hence 

10 fine can be due on ſuch transfer, as there is no 


"_ 
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change of tenant ads vor, rr ny ad- 


miſſion required, / 

Thus, when any one is = aki almited to a 
copyhold, he becomes tenant to the lord; and. he who 
has the right..s releaſe it to bim by deed. 4 Co. 
25. b. Watk, on 2 
19a, 3s. 3147 10 T4 

So ane 301, * big a ay releaſe hi, C mpanion ; 
for each i is ſoik 75 7 ie et per tout, and the tenancy 
is not be yg ſege non of the, individual, Co. 
Litt. 59. a. n. (3) oft. 289. 330. N. CLXXIxVI. 

And, ſor ; Jeaſon, a copyholder may re- 
| leaſe, to. his lord I: or this is no. ſubſtitution of a per- 


101 


ſo inte the tenancy, ' buta relinquiſhnent of his own 


intereſt or claim; and the lard is not injured bur bene” 
Wes by ſuch, . 1. Leon. 102. +. 135. Hutt. 65. 


e, %,, i _ 


No „Sil, a copybg lder ſurrender on condition, he may - 


releaſe” ſuch l by *deed; for the tenancy r re- 


mains ag before. Cx. Jas. 36. pl. 11. 
Hut the 29 of a copyholder cannot operate in 


any way. but by extinguiſhment, and that when made 


to a perſon whoſe poſſeſſion was lawful ; and there- 


fore it would not be good if made to a diſſeiſor, c. 


1 Leon. 10. 6.135. and Poſt. 193. 300, 311. 
So a perſon having only an equitable intereſt may 
| aga or deviſe it without a ſurrender. 1 Atk. 388, 
390. 2 Ark. 38. 3 Att. 75. 1 Veſ. 121. 489. and 
ſee 1 Hen, Black. 461. and Pf. 177. N. LXXXII. 
So of a mere authority or power. Cro. Jac. 1 99- 
2k. 55. 2 Will. 400. and Poſt. 274. (0). 
So, by ſtatute, the copyhold eſtate of a bankrupt 
may be transferred by the commiſſioners, by bargain 
and 1 inrolled. See I Coote s Bankr, Laws, ch. 9: 


8 NOTE. 


ſc, ch. 1. n ee 
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NOTE LAX. p- 157. „ Gh. 


Tus right of alienation: being now eſtabliſhed, the 
ſurrender is conſidered as a form : A court of equity 
will therefore frequently ſupply ics deficiency. | 

'But equity will not interfere in a or ar- 
bitrary manner. Tf the _necellity or juſtice of the 


_ caſe does not demand it, the dlaimant muſt be left to 


his fate; and the heir is not to be difinherited where 
it would be cant with Juſtice that be ſhould fuc- 


ceed, 
In caſes of moral obligation, . gooVifen'fir « 


| wife or children, the court will yield its aſſiſtunce and 


diſpenſe with the form. 1 . 288. 2 Yo. 165. 562, 
1 Atk, 386, 7. 390. 3 Ak. 182. 585, 6. 

So in the inſtances of creditors: 1 . 215. 2 Fg. 
165. 582, 3 Ak. 77. 182, Or of a purchaſer for 
valuable conſideration : 2 Vern. 165. and Fiſher on 
Coph. 138. ch. 16. 8255 
But in favour of à perſon for whom the teſtator 
was not obligated to provide, as in caſe of a deviſe 


to a ſtranger, a ſurrender will 1 2 Fe. 


582. 1 Ar. Eg. Ca. 122. Copyb. (B). 

If a deviſe be to a wife for life, with remainder to 
a ſtranger (as to a nephew or niece), the court will aid 
the particular deviſe to the wife only, but will not ſup- 
ply the ſurrender as to the fe over. 8 


" Chane. Cof. 10. 


See further, as to the caſes” 1 which a FORE 


will be ſupplied or. aided in equity, Com. Dig. Cepyb. 


C. a). Viner Cpyb. (M. a). 1 Pr. Williams, 60. 


and n. (1) to Mr. Coxe's edition. 1 Eg. Ar. 122. 
' Coph, (B). 


= 
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* NOTE LXX1, p. 157. W 


ö Tun ſhould have ran—The lord is not compellable 
to make a grant. The caſe in Moore was, a cuſtom was 
ſer up to compel the lord to grant, on the death of a 
tenant for life, an eſtate for life alſo to the eldeſt fon ; 
or, if no ſon, to the daughter ; and ſo in perpetuum : 
which cuſtom was adjudged ill. (The ixth ſe&. of 
Mr. Butler's note (1) to Co. Litt. 290. b. on the 
. right of. renewal of leaſes for life, may be here con- g 
ſulted; . 323.) n 


NOTE IXXII. p. 157. (). 


Tux power of compelling the lord to admit the 
ſurrenderee was firſt aſſumed by the courts of equity. 
Mr. Juſt. Blackftone conjectures, with much proba- 
bility, that it was coe val with the introduction of uſes 
with reſpect to freeholds. See 2 Comm. ch. 22. 
p. 366. Even ſo late as the time of James the Firſt, 
it was adjudged, that the ſurrenderet could not main - 
tain an action againſt the lord for not admitting him. 
(Cre. Jac. 368. pl. 1. and Moore, 8 42. pl. 1137. and 
Paſt. 291.) Yet it was ſaid that the ſurremderor 
might have brought it. (See Lex Cup. ch. 17. p. 160. 
Harg. n. (6) to Co. Litt. 59. b. and pop. 291.) A 
mandamus will now, however, lie to compel the ad- 
miſſion of a ſurrenderee (2 Durnf. and Eaft' 484.) 
though the court has refuſed it in the caſe of an heir 
at law, upon the ground that he had as good a title 
- without admiſſion as with it, againſt all bur the _ 
On onde 1975 8.) e 461 

; And 


4 * 
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And even in the caſe of copyholders who hold of 


the king; they may now: inſiſt on their admittance : 


And the order for the ſtay of Admiffon, which was 


„ r rages, See 


1 Bart. Ex A 
rr in.) - N 
{4 - #344 " 4 4 a L - 


NOTE IXXII. p. Rage: (00 


| 's wiki the heirs of the tenant were, agb Ne 


munificence of the lord, permitted to enjoy the eſtate, 


Kill were they ſubject to his will, as their anceſtor had 
deen before them. It followed, therefore, that as 
their ſucceſſion was optional, the pleaſure of the lord 


directed the deſcent: And thus the cuſtom of the ma- 
* was at length to regulate the mode of ſucceſſion, 
The inconveniency of different rules was preſently 


3 and the propriety and expediency of re- 


dueing the laws of a kingdom to an uniform ſtandard 
Was conſequently apparent. The rules of deſcent as 


to freeholds became aſcertained and acknowledged, 


| f ng thoſer ules were conſidered as the common ones 
of the country, and obligatory in all caſes where the 
claimant could not ſatisfactorily prove that he had a 


particular one to guide him. Whenever that proof 


"failed, the common law pointed out the deſcent ; as 
when he could not evince an exception, he, of conſe- 
quence, fell: within the rule. Thus the cuſtomary 


proviſions were taken ſtriftly : If the cuſtoin ſaid 


that the youngeſt ſen ſhould ſucceed, it did not fol- 
lo from' thence that the youngeſt brother ſhould. do 
ſo: There being no cuſtom therefore' as to him, the 
. . ſucceſſion of the brothers was regulated by the gene- 


ral law. See the caſe of Denn d. Goodwin er al. v. 


- Spray, x Dur. and Eaft 466. and the books there 


_ referred 
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referred to, and Com. Dig. Boro' Engliſh; and 


Copyh. (K. 4). See alſo 5 Duraf. and A 26. Roe 


v. Parker. 


NOTE LXXIV. p. 162. (x). 1 
Tux poſſeſſion of a leſſee for years is always conſi- 
dered as that of the freeholder or leſſor, or his heirs ; 
And it ſeems to be the better opinion, that if the 
eſtate once becomes veſted in the heir ſo as to cauſe 
a poſſeſſo fratris, it ſhall not be conſidered as diveſted 


again by the termination of the leafe for years. If, 
on the death of the anceſtor, it is notorious that the 


poſſeſſion is in the heir, the end is anſwered, and the 


| lay ſatisfied. See pop. 286. N. CXXXII. 


NOTE IXXV. p. 163. (a). 


Taz powers of an heir over the eſtate before ad- 
miſſion have long been very different from thoſe of a 


ſurrenderee ; though originally, even the heir had no 


authority over the inheritance till he had obtained a 
regular ſeiſin from the lord: and this held equally as 
to freeholds. (See the Introd. xvi. ante, 24. N. 
XIII. and pet. 230. N. C.) The heir, before his 
admiſſion, is now conſidered as tenant as to every one 


but the lord the ſurrenderee was ſaid to have nothing 
in the premiſes till admittance; neither a jus in re nor 


yet ad rem. The heir might have entered and taken 
the profits (ſee ante, p. 162. (z) ;—) but the ſurren- 


deree could not do ſo. (Cro. Eliz. 349. See 2 


Will. 13. 5 Burr. 2770. Poſt. 275.) He has now, 


however, an equitable. intereſt which he may deviſe 


(fee Preced. Chanc. 320, 1:Durnf. and Eaſt, 601.) 


or. 1 (1 Durnf. and Eaft, 484. Pot. 285. N. 
5 F . CXXXI.) 
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 - CXXXI.) His ſubſequent admiſſion will have rela- 
tion alſo to the ſurrender, and give effect to his meſne 


acts. (See 1 Durnf. and Eaſt 600. and ſee alſo pat. 

289. (d).) But, till actual admittance, he cannot ro- 
gularly ſurrender to another, as he has no legal eſtate 
in the premites. - (See Cro, Eliz. 349. and pope. 275. 
283. N. CXXX.) The heir, however, having the 
legal eſtate caſt upon him by the law, may ſurrender 
on ſatisfying the lord for his fine: His admiſſion, in 


_ theſe caſes, is for the benefit of the lord; and therefore 


the lord may waive it if he pleaſes. So the heir of a 
remainder-man or reverſioner may. ſurrender before 
admittance, as well as if it had been an eſtate in pol- 


ſeſſion. (Cro. Eliz. 504. 662. and ſee Cro. Fac: 36. 


pl. 10. and poſt. 281. N. CXXIX.) And as the 


heir may ſurrender before admittance, ſo he may take 


a ſurrender from another tenant ouy of court. (See 


- Hof. 288.) „e 


NOTE LXXVI. p. 163. (3). 


I does bot, I think, appear that the lord j3-any- 
wiſe obliged to accept the ſurrender of the heir be- 


fore the payment of his fine. The lord might have 


compelled him to be admitted, or ſeize his lands, The 


waiver of that admiſſion is in favour of the heir; and 


it ought not to be turned to the prejudice of his lord. 


If the lord accept the ſurrender, and admit the ceftuy 


que uſe, it ſhould ſeem that he may bring an action 
of debt or indebitatus aſſumꝑſit for his fine, See Pal. 


291. N. CXL. 308. 


NOTE IXXVII. p. 163. (4). 


Tur particular limitation and the remainders over 
form * but one eſtate in law: But one admiſ- 
ſion 
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ſion therefore can be requiſite ; and, conſequently, 
but one fine can be due. This fine may be aſſeſſed 
on the admiſſion of the particular tenant, and propor- 
tioned to the intereſts of the ſeveral claimants who 
may pay their ſhares on coming into poſſeſſion. If 


the whole fine, indeed, be paid on the admiſſion of 


the particular tenant, there can be no portion of it 


due on the acceſſion of the remainder- man. (See 
Watk. on Deſc. ch. 1. ſ. 1. p. 21. n. (w). ſ. 2. 


p. 50. n. Kiteb. 122. 1 Burr. 212, &c. and poſt. 194.) 
But on the ſurrender of a remainder to a perſon 
to whom it was not originally limited, that perſon 


muſt be admitted and pay a fine. For though the 


admiſſion of the particular tenant was the admiſſion 
of the original remainder-man, it was not of the pur- 
chaſer. (See Cro. Jas. 31. pl. 1. _ Eliz. 504. pl. 
29. and Fiſher on Coph. 86.) 

So it ſhould ſeem, that on the FR of a remain- 


der- man, during the exiſtence of the particular eſtare, | 


his heir ſhould be admitted and pay his fine „ and m 
1 * 213. 


NOTE IXXVII. p. 164. (0. 


Tux inconveniency of exceptions to the general 
laws of a ſtate has been in ſome degree adverted ta 
when ſpeaking of Cuſtomary Deſcents. (Ante, 158. 
and N. LXXIII.) The confuſion and uncertainty 
which neceſſarily flow from a contradiction, or even 
variety of local cuſtoms, muſt be deeply felt in the 
intercourſe between members of the ſame ſociety.— 
This conſequence has been much more generally ex- 
perienced upon the continent than in this kingdom, 
as their cuſtoms were more variant and extenſive.— 
Whea the legiſlature enacts a general law, it expect 

FF2 a gene- 
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a general compliance: The rule is oreſcribed to the 
ſubje& ; and the ſubje& ſhould regulate his conduct 


_ accordingly. The inference, of neceſſity, muſt be, that 
all perſons and all kinds of property are compre- 


hended within its injunctions, unleſs an exception in 


their favour can be ſatisfactorily adduced. If no ac- 
knowledged right or tolerated uſage be infringed ; if 


no injury ariſe to the privileges or property of an in- 


dividual with whom it did not intend to interfere ; 


there can be no reaſon why its rules and obligations 
ſhould not attach. If, indeed, the conſequences of 


. its. extenſion to particular perſons or places would be 


attended with injury to their rights or privileges, — 


ſuch law cannot then be preſumed to embrace them: 


In theſe caſes it would be requiſite, that ſuch law 
ſhould. expreſsly include them; as the laws can never 


| be intended to do injury to any, If, therefore, the 


intereſt of the lord be not prejudiced ; if no injury 
accrues to the copyholder any more than under the 


like circumſtances accrues to the free ;—copyhold te- 
nements muſt be equally within the public acts of the 
Rate as freeholds are. 


NOTE IXXIX. p. 168. GC. 
Ir is very generally aſſerted in our books, that an 


eſtate-tail was not known till the ſtatute De donis. 


(13 Ed. 1. ft. 1. c. 1.) All eſtates of inheritance, 
we are told, were, prior to that act, either in fee- 
ſimple abſolute or conditional. Poſitions and aſſer- 


tions like theſe muſt neceſſarily excite ſurpriſe in 


him who would look only into the principles of ſeu- 
daliſm, and the ſtatute we are ſpeaking of, for their 


. elucidation. When he conſiders that, from the very 


"OP of that very ane the very limitation muſt 
have 


* 
* 
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have exiſted before that act equally as afterwards'; 
| that only particular privileges and incidents, of alie- 
nating in fee, of charges, or forfeiture, were, under 
certain circumſtances, before admitted, and that the 
ſtatute only aboliſhed them: He would be led to aſk 
with ſome aſtoniſhment, How could the exiſtence of 
an eſtate- tail (call it what you pleaſe, he would ſay; 
the term indeed might not have been known, but 
that could make no alteration in the nature of the 
eſtate : We ſpeak of things: We ſtay not to cavil 
about words and names); How could the exiſtence . 
of an eſtate · tail before that ſtatute be denied? You 
admit that the limitation in both caſes was alike; each 
was to a perſon and the heirs of his body. The dif- 
| ference then was only in the privileges and incidents 
annexed to the eſtate. But where was the difference 
before thoſe incidents exiſted? And was it not long 
after the cuſtom of granting a feud to a perſon and 
the heirs of his body, that the power of alienation was 
permitted? Thoſe privileges and incidents were ef- 
fected by degrees; and, conſequently, the eſtate once 
exiſted without them. In that caſe, the difference 
you ſpeak of was not known; and, of conſequence, 
the eſtates were the ſame: And how then can you 
. affirm that the eſtate· tail was not prior to the ſtatute? 
That it was. unknown at a time when it flouriſhed 
with its pureſt influence ? 

The diſſipation or prevention of error is one way 
of eſtabliſhing truth. Many are the mifconceptions 
and prejudices which the ſtudent, in all ſciences, has 
to combat in his progreſs towards knowledge. In 
that progreſs he will often find that the moſt difficult 
part of learning is to unlearn. He will ſoon perceive 
_ many of the aſſertions of the wiſe had their 


13 origin 


" a 
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origin in ignorance. He will ſoon therefore perceive 

_. alſo, that aſſertion muſt be attended to with caution. 
He muſt ſcrutinize and inveſtigate ;. he muſt not ſub- 
ſeribe too implicitly to poſitions which he cannot aſ- 
ſent to from a conviction of their truth. He muſt 


heſitate; he miſt reflect. He may not indeed be 


able to adopt, with Monte/quieu, the words of Cor- 
- reggio, and to exclaim, And I alſo am a Painter: 
But he too ſhould feel that he has powers and rights 
which Heaven has given him to exert; and that ſo 
long as infallibility is not the portion of others, ſo 


long muſt the right of inveſtigation remain in him- 


ſelf, He ſhould regard a blind acquieſcence in arbi- 


trary aſſertion ; an implicit reliance on the authority 


of great names; as the bane of every thing rational. 


Shall he behold with jealouſy the ſmalleſt portion of 
power which his ſtate has delegated ; and ſhall he- not 


ſurvey with diſdain; ſhall he not concentrate his 


energy to oppoſe that tyranny which would ſhackle 
his intellect; which would enſlave his very ſoul ? Yer 


ho often does the ſyſtem ariſe, and, with the Tyrant's 
. frown, demand credence from all, which has only for 


its baſis the dictum of a pedantic or prejudiced indi- 


. vidual? Upon aſſertions and poſitions uttered with- 
out proof, and adopted without enquiry, how often 


has contradiction been piled upon contradiction, and ab- 


ſurdity upon abſurdity, till truth has been driven out 
. aſhamed, and confuſion and error uſurped the heart 


of man 


The poſition, however, * ſpoken of, that all 


| eſtates of inheritance were, before the ſtature De donis, 
either in fee abſolute or conditional, had apparently 
its origin from a purer and more commendable prin- 


ciple ; not from the arbitrary aſſertions of ignorance 


NOTES AND ILLUSTRATIONS. 


or miſconception, but from the deſire, which even 


then prevailed, of rendering eſtates alienable for the 


furtherance of commerce, or for purpoſes equally 
conducive to the happineſs of mankind. 
Let us then look into the Hiſtory of Entails, and 


endeavour to emancipate the doctrine from its ſeem- 


ing inconſiſtences and contradictions. 
Feuds were given for life before they were granted to 
a perſon and the heirs of his body; they were granted to 
a perſon and the heirs of his body, before they were 
granted to a perſon and his heirs general or indefinite, 
The Deſcendants of the feudatory were admitted 
before his collateral relations (See ante, 11. N. XI. 
17. N. XV.): An eſtate tail therefore muſt neceſſarily 
(in reality, though not in terms) have preceded an 
eſtate. in fee-ſimple: For what was the feudum novum 
but an eſtate tail in effect? (See ante, 10. &c. 365. 
N. XV. Somner's ſays (Gavelł. 102.), that Beneficium 
was Feudum's elder brother; and was not the eſtate- tail 
the elder brother of the fee- ſimple? 
We learn from the ſtature itſelf that the limitation 
was the ſame before that act, as has been uſed in ſubſe- 
quent times: But, prior to that period, the tenant 
had the power of aliening in fee on iſſue had. This 
ſeems to have had its origin, in the favour which the 
common law, even then, ſhowed to alienation, for the 


purpoſes of commerce, and the proviſion for the 


younger branches of a family. To enable a man to 
alien to another and his heirs general (in perpetuum), 
who had himſelf but an eſtate to his own deſcendants, 
was evidently a moſt flagrant violation of the grant; 
and fo the ſtatute De donis conſidered it. So bare- 
faced a fraud on the reverſioner could only be counte- 
* by the law, from the circumſtance of its 


FF 4 general 
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general utility in reſpect to the circulation. of pro- 
perty in land; and moſt probably was very gradually 
effected. But, as commerce, which previouſly to 
that time began to flouriſh, and the Cruſades, which 
| previouſly. alſo. had maddened Europe, rendered re- 
ſtraints, of all kinds, on alienation, inconvenient, nice- 
ties on this head were not attended to; and the lords, 
abſorbed in the ardour of avenging the cauſe of Heaven, 
became more regardlels of their rights of reverter 
which were attached to ſeigniories they were about to 
diſpoſe of, or which, being temporal, wy affected to 
deſpiſe. | 
But when this furor ſubſided in Evnepes when the 
barons began to ſee the folly and preſumption of 
fighting the battles of the Lord, to the deſtruction of 
mankind ; when they diſcovered; from the moſt af- 
flicting experience, the vanity of attempting the re- 
gaining of Paleſtine; when they found the inutility 
even of their partial ſueceſs; when they reflected that 
to benefit mankind was as acceptable to Heaven as 
to deſtroy them; that truth was more rapid in her. 
progteſs as the ſword became ſheathed; that their 
own welfare and happineſs were as juſtifiably regarded, 
as the enthuſiaſm, the arts, or rapacity of the prieſt- 
hood ; that a barony i in Britain was poſſeſſed of more 
5 , real advantages than an empty title, a ſhaken fortreſs, 
. or a portion of the ſteril ſands of Judea; when they 
N became ſatisfied with their own country, and attended 
>; to their own neceſſities and pleaſures ; they then be- 
came more regardful of their rights. The frauds 
which had been committed on them by the alienation 
the tenant were noticed and condemned; and 
the lords, mindful of their own intereſts, and anx 
ous to continue their property unimpaired to 
* their 
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their deſcendants, obtained this celebrathd Aatute * 
which _-aboliſhed the power of W in the 
tenant, &. | 
This ſtatute, een ſo far from css a new 
eſtate, Aur RE AUT NOMINE,” ſays Sir Martin 
Wright (189.)—only reſtored the original one to its 
wonted vigour,—lt only abrogated the privileges and 
incidents which had been from time to time annexed 
to it, and which were then deemed merely extrinſic 
and adſcititious. 
Ide right of primogeniture had been long eſta- | 
bliſhed in England (at leaft as to military tenures). 
| When the limitation was to the heirs general, or to 
the heirs male of the donee, the eldeſt ſon ſucceeded 
to the excluſion of the reſt. This was equally the 
ſame in the caſe of a fee-fimple as of an eſtate- tail. 
But as, by this ſtatute, the eſtate could not be aliened 
from the eldeſt ſon, nor charged in his hands, it 
was tranſmitted entire and unimpaired. Hence the 
aggrandizement of the greater families, and the other 
conſequences ſo favourable to ariſtocratic pride and 
ambition. Theſe conſequences, with the reſtraints 
on alienation, and the manifeſt injury to the younger 


213 Ed.1. 4. D. 1285, which was only about five or fix 
years before the expulſion of the Chriſtians from Paleſtioe ; which 
happened in 1291. So early as thereign of Henry II. the power 
of alienation was aſſumed by thoſe who were minded to engage 
in the Holy Wars, The intervening period, a period of upwards 
of one hundred-years, are we doubtleſs to allow for the growth 
of conditional fees, To the Cruſades are we greatly, if not 
wholly, to attribute their origin: and it were idle to attempt to 
reconcile the incongruities of writers on theſe ſubjects, who ſeem 
to have loſt fight, not only of hiſtory and the manners of the 
times, but even of En Wen e 3 


n ; 
children, 


3 
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children, b&amE' at length to be loudly reprobated, 
and were even tolerated with reluctance. The courts 
of law ſet kheir faces againſt them: They recurred 
with triumph to their fees conditional: They ad- 
vetted to the advantages of the one, and to the hard- 
ſhips and inconveniences of the other. Hence they 
faid that ſuch limitations continued fees conditional 
wherever the ſtatute did not attach; and at laſt they 
declared open war againſt the ſtatute itſelf. T hey at 
firſt proceeded with caution and addreſs: They ſapped 
the citadelthey dared not ſtorm. Countenanced, how- 
ever, by the wants and wiſhes of the times, they after- 
wards attacked, more openly, this bulwark of feudality 
and ariſtocratic oppreſſion. - The courts from time to 
time gained a partial conqueſt; and, at length, even 
the legiſlature itſelf interfered; and © rA STATUTE | 
or GREAT MEN” has been ſo far fruſtrated or re- 
pealed, that the entail may be now, by ſeveral means, 
| deſtroyed, 
It has already beak noticed that the courts of law 
deemed ſuch limitations to be ſtill fees conditional in 
' thoſe caſes where the ſtatute did not apply: Hence 
came the celebrated queſtion—Whether it extended to 
copyholds ? Many were the champions who on this 
important occaſion entered the liſts and threw down 


the gauntlet of defiance, Many were the prejudices 


which they had to contend with; and many were the 
abſurdities which they permitted to remain. They 
ſaid that copyholds, deriving their very exiſtence from 
cuſtom, without a cuſtom could not be entailed ; and, 
of conſequence, they could not be created by a ſta- 
tute which had of. courſe a certain beginning which 
cuſtom had-not in its nature. Others affirmed that, as 
there were no entails before that ſtatute, there could, 
of 
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of neceſſity, be none created by a cuſtomwhich exiſted 
before it. And here a perſon of common penetration 
would have been apt to conclude that no entail could 
be of copyholds at all: Since neither the ſtatute 
without cuſtom, nor cuſtom without the ſtatute, 
could create one; as from nothing, nothing could be 
produced. Others, however, more ſtout, if not more 
wiſe, than their fellows, aſſerted that, although neither 
the ſtatute or cuſtom alone could effect an intail, that 
yet they might, by forming a junction, by mutual co- 
operation, effectuate ſuch eſtate, But her a more for- 
midable difficulty preſented itſelf; and that was, What 
is that cuſtomary eſtate on which the ſtatute can 
attach, and thus be metamorphoſed into an eſtate- 


tail? An eſtate, by cuſtom, to a perſon and the heirs of 


his body was ſaid to be a fee-conditional as at common 
law : It was not on this that the ſtatute could operate; 
as the tenant, on iflue had, could ſtill alien in fee. (Cro. 
Car. 42. Rowden'and Malſter.) To conſtitute an 
eſtate- tail of a copyhold i ir muſt be ſhown that a re- 
mainder has been limited over and enjoyed; or that 
the iſſue has avoided the alienation of his anceſtor, or 
recovered in a Formedon in Deſcender, &c. (Co. Litt. 
60. b. 2 Ye. 601, &c.)—Now it is laid down as law 
that, wherever there is a cuſtom to grant a copyhold in 
fee · ſimple, there you may limit it to one and the heirs 


of his body with a remainder over to another in fee; 


and this by the very cuſtom itſelf; as a power to 
limit the largeſt eſtate which the law acknowledges, 
neceſſarily includes the power of creating a leſs. (Cro. 
Eliz, 313. Stanton and Barnes. Poſt. 194. Lord 
Rehm. 999.) 


If this then be the caſe, that an eſtate may be 


| limited to a perſon and the heirs of his body with a 
remainder 
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remainder over, by force of cuſtom alone, what is 
become of the co-operation of the ſtatute ?—Is it not 
an eſtate-tail without its help ?—And if ſo, might 
there not have been an eſtate-tail before the ſtature 
De donis It is not a fee- conditional, the darling of 
the common-law, as it has a remainder, expectant 
upon it: For the ultimate diſpoſition could not be 
good as a conditional limitation (ſee 1 Leonard, 
174. ca. 244.), as it was too remote.—If it be not a 
remainder, it cannot be ſupported; but if it be, then 
the prior eſtate muſt be an eſtate- tail.— If it be not 
ſuch, what is it? What appellation can be aſſigned to 
it —-lt is an abſolute von- deſcript. It is an eſtate for 
which the law has not a name. 

Can any grant By cus ron be ſupported at thi day, 
which could not have been made by cuſtom in times 
anterior to the ſtatute De donis ?—If a limitation to 
a a perſon and the heirs of his body wiTH A REMAINDER 
OVER, be warranted by a cuſtom to grant in fee, 
where is the diſtinction between cuſtoms to grant in . 
tail, and not to grant in tail, if a cuſtom to gm 

fee will include it ? _ 
-  Inconliſtency is neceſſarily the 8 ofe error; 
and error here has been the conſequence of a want of 
diſcrimination and attention to the manners of the 
times. But it is now, on all hands, agreed that en- 
tails may be of copyholds where the uſage to entail 
has been acknowledged; whether it be effected by 
cuſtom alone, or by the ſtatute alone, or by the 
operation of both together. And it ſeems that whe- 
ther a cuſtom to grant in tail be acknowledged or 
denied to exiſt in a particular manor, that all copy- 
holds may be entailed in effect: if not by cuſtom 
at * they may be ſo in equity without it: For the 
| PEO cuſtom 
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cuſtom only binds the tenancy, and has nothing to do 
with the truſt. (See 2. Veſ. 304. 633. 1. Strange. 454. 
2Bl. Comm. 367. ch. 22.)—Ifa ſurrender be made to 
a perſon and his heirs, and a truſt be declared of ſuch 
eſtate to another and the heirs of his body, a court 
of equity will ſee it obſerved. The truſtee and his 
| heirs are tenants to the lord; and the lord has no- 
thing further to do with it. The truſt is between the 
renant and the cu que uſe, and ſolely the ſubject 
of equity. 

Upon the whole, therefore, it ſhould ſeem that en- 
tails were equally before as ſince the Hat. De donis 
(whether known by the name or not) that the 
common-law, in favour of alienation, annexed privi- 
leges and incidents not originally atrached to them : 
that the ſtatute aboliſhed ſuch privileges and inci- 
dents, and reſtored them to their priſtine condi- 
tion: That copyholds. may, by force of a cuſtom to 
grant in fee · ſimple, be limited to a perſon and the heirs 
of his body with a remainder- over, according to the 
caſe of Stanton and Barnes (Cyo. Eliz. 373. and ſee 
Lint. ſ. 7 3. 1 Leon. 175. Ca. 244, Sc.); and, conſe- 
quently, in all manors entails may be. allowed where a 
grant in fee-ſimple is warranted ; and even the queſ- 
tion may be avoided by creating a truſt, And where- 
ever an entail may be effected, it may be, of conſe- 
quence, deſtroyed ; as will preſently be ſhown. 


NOTE LXXX. p. 175. (1). 


WHEREVER entails are permitted of copyholds, ſuch 
entails may be cut off; as otherwiſe it would tend to 
a perpetuity. A recovery is the ſafer, and Lord Mac- 
elesfield ſaid the proper, way of barring ſuch entail 

(3 Pr. Wms. 10.); and ſuch recovery may be ſuffered 
| without 


NOTES AND ILLUSTRATIONS. 


without a particular cuſtom to warrantit, according to 
the caſe of Dell and Higden, in Moore. 358. pl. 488: 
Though a cuſtom to bar the entail by ſurrender may 
be concurrent with a cuſtom to bar by recovery. 
2 Strange, 1197. and ſee pot. 177. N. LXXXI, 


NOTE LXXXL. p. 177. (#). 


Ir is now ſettled that ſuch cuſtom i is good; and 
that irmay be concurrent with a cuſtom to bar by re- 
covery: And if no particular mode be preſcribed by 
the cuſtom of the manor, a ſurrender, though only to 
the uſe of a will, will be ſufficient for that purpoſe, 
without a ſpecial cuſtom to warrant it. See 2 Ve. 
596. 2 Strange, 1197. 2 Burr, 979. and Mr. 

Coxe's note (1) to 3 Pr. Ws. 10. mm lee poſt. 300. 


NOTE IXXXII. p. 197. (0). 


Ttss are the three modes of barring an eſtate- tail 
of copyholds : By recovery; by ſurrender; and by 
forfeiture and re-grant : though the former ſeems the 

moſt preferable. 

And note; as, in the caſe of an equitable eſtare-cail 
in freeholds, a recovery is eſſential to deftroy it 
(though it was once held otherwiſe ; Prec. in Chanc. 
228.) See 1 Bro, Chanc. Caſ. 73. and note (2) to Mr. 
Cone s Pr. Wms. vol. 1. p. 91.; ſo in that of an 
equity in copyholds, the entail muſt” be docked as if 
it had been a legal entail; and the eſtate will not paſs 
merely by deviſe. Per Loughborough J. C. See 1 Bl. 
Term Rep. 461. Roe v. Lowe. Yet chancery will 
ſometimes relieve though the entail has not been 
barred, or decree the _ to ſurrender. 2 Vern. 


* and 585. 
N OTE 
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NOTE LXXXIII. p. 181. (7). 


Sxx 3 Lev. 326 contra; and ſee alſo mare 
Prius, Oe 1 Salk, 185. Com. Dig. Copyh. (N). & 
(R. 12). 

And note; that the- reaſon aſſigned by our author 
againſt their taking advantage of the breach of condi- 
tion does not ſeem ſatisfactory; as the caſe he refers 
to (ſee Cro. Fac. 305. Cro. Car. 24, 5.) was on & 
transfer of the reverſion by ſurrender and admittance» 
and, conſequently, with the conſent of the lord: 
Nor does it appear that the reverſion of a copybold 
can be otherwiſe transferred. And it is now ſettled 
that a ſurrenderee of a copyhold is an aſſignee within 
this ſtatute. See Bull. M. Pri, &c. as above, and 
3 Durnf. & Eaft, 398. 18 


NOTE LXXXIV. p. 184. ). 
Wren Lord Coke applies the term Freehold to an 
eſtate held by copy, he applies it as contradiftinguiſhed 
from a term of years or at will: In every other 
ſenſe it is inapplicable; and even in this it may not 
be ſtrictly accurate, When he uſes the term with 
reſpe& to the ſtate of the law, he oppoſes it to 
copyhold: And in this latter ſenſe; he tells us that 
« he takes it throughout his diſcourſe.” 
The freehold of lands held by copy or cuſtom is 
properly in the lord. See ante, 156. N. LXVIII. 


- NOTE LXXXV, p. 195. (z). 
In the caſe of a ſurrender to will, the eſtate re- 
mains in the tenant and not in the lord, 4 Co. 23. 2. 
and if he makes no will, or, making a will, deviſes a a 
So” 23 | portion 


4 
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portion only of his eſtate; the whole in the one caſe, 


or the undiſpoſed-of part in the other, will deſcend to 
his cuſtomary heirs, Cro. Eliz. 148. 442. 4 Co. 
29. b. 1 Leon. 174. ca. 244. 2 Will. 15, 16. and 
ſee poſt. 254. N. CXVI. 258.; 337. (3). 
So if the intended deviſee die in the teſtator's life- 
time it will be a lapſed deviſe; or, in other . 


| the appointment will not take place. 2 V ef. 77. 


So if a copyholder, ſeiſed in ſee, ſurrender to the 
uſe of his will, and afterwards ſurrender to particular 
uſes with the ultimate limitation to his own right 
heirs ; he is in of his old uſe ; and may deviſe the 


reverſion without any freſh ſurrender or admiſſion. 


27. Blackf. Rep. 146. 
And note; if a perſon n to ſuch aha as he 


ball by will appoint, the lands will paſs by a will 


made previouſly to the furrender. 1 Durnf. & of, 
438. Note. | 

But a copyhold. purchaſed in the interim between 
the making of the will and de, an. 
Bid. 


And ſo inſeparable is this power of bn to 


the uſe of a will from the eſtate of a copyholder, that 


even a cuſtom againſt it would not be allowed. See 
* Bro. (Pe. Caf. 286. | 


NOTE LXXXVI. p. 202. (b). 


1 Leon. 16. ca. 19. 3 Leon. 59. ca. 87. Dyer 
270. b. ca. 23. acc. But the caſe in 1 Leon. 16. was 
only ſtated by counſel at the bar: That in 3 Leon. 
59. in C. B. was aſterwards adjudged otherwiſe in the 
EKing's-Bench, between the ſame parties: See 2 Leon. 
_ es. 142. That in Dyer was denied to be law: 
| See 
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See 2 Brownl. 208. and the caſe i in Moore, . 
1098. is contra. 


It is uniformly admitted that if the i of 
the copyholder had been on a ſurrender, and not 


merely voluntarily, it would not have been chargeable / 


in either caſe: And it ſhould ſeem that, even in the 


inſtance of a voluntary grant, the eſtate of.the copy a 


holder would be paramount the charge; he being in 
by the cuſtom, and not merely by the act of the 
lord. See 4 Co. 23. b. Poſt. 206, 7. x 

And when we conſider alſo, that the caſes to rag 


contrary have been ſo frequently oppugned, and even 


denied, we ſhould, perhaps, be warranted in adhering 


to the opinion of Lord Coke as ſtated in the text; 
namely, that, even in g / yaw, the Te. 
* not ger os 


NOTE LXXXVIL. «20g. 09. 


To conſtitute a legal manor there muſt, of neceſſity, 
remain to free-tenants at leaſt, ſubject to eſcheats:— 
as a manor cannot exiſt without a court- baron; nor 
a court-baron without at leaſt two free- foirors. See 
Co, Litt. $8.—2 Roll. Abr. 121. Manor. . 
Mitch. 4. 3 Dutnf. and Eaft, 447. See 2 Spir. 
Laws, b. 28. c. 27. and 42. Weſt on Peers, 13. and 
1 Rob. Cha. V. ſ. 1. p. 368, &c. N. (2). 

If there be but one free · tenant, yet the ſeigniory, as 


to him, remains with reſpect to his ſervices, &c. 


though there can be no court held. 1 Anderſ. 257. 


2 Lord Raym. 864. 
And if al the tenancies eſcheat, yet it ſhall ſo = 


continue a manor in contemplation of law as to 
N We ah. nm of leets, wrerks, Ke. Calth, 13. 


G 0 NOTE 
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8 NOTE LXXXVIII. p. 210, (). 
Tuns courts are frequently held together * the 


proceedings entered on one roll. See Co. Litt. 58. a. 


Yet, though ſo generally confounded in practice, they 
are in themſelves ſeveral and diſtinct. Fhe court- ba- 


ron is the court of the free · tenants; the cuſtomary, 


that of the copyholders. The frank · tenants are not the 
ſuitors of the cuſtomary- court, nor the copyholders 
of the court baron. It was. the uniform uſage of 
the northern nations to be tried by their peers:— Shall 
a copyholder then paſs judgment on a free-tenant? He 


is not his peer. On the other hand; a frank - tenant 
has nothing to do with the copyholder: He notices 


ndt his acts. The too common practice, thereſore, 


of confounding the free and copyhold tenants on the 
homage in court, appears open to much objection. 


They are not the peers of each other: — The copy- 
holder cannot amerce the free-tenant; nor can the 


ftee· tenant preſent the acts or death of the copy- 


holder. See Co, Litt. 58. 126. b. 4 Co. 26. 8 Co, 39. 
b. &c. 3 Bl. Comms, 33. ch. 4. Magna Charta,, 6. 
14. F. N. B. 75. G. 76. D. and note (a). 2:Wilh, 
20. 4 Durnf. and Eaſt, wh. and 484. Pop. 319. 
21. 324. 

It is not properly 2 court- -baron where N copy- 
holders are preſent; nor a cuſtomary- court where the 
ſuitors- are only free. In the court · baron the ſuitors, 
are judges. Shall we call that a court where there is no 
one to judge? In manors, therefore, where the courts. 
are blended together, the acts of the ſeveral ſuitors 
ſhould be carefully ſtated and preſerved diſtin, In 
the caſe of Baldwin v. Tudge, in 2 Viſſ. ac, it was 
282 that debt would not lie for an amerciament of a 
4 free- 
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free-tenant unleſs it appeared ſatisfactorily that the 
perſons who affeered it were free-tenants ka and ſee 
4 wid and Eaft, 484. | 


NOTE LXXXIX. p. 210. (2). 


In the court - baron the freeholders are judges ; and 
the court ſhould be ſtated to have been held before 
them. Co. Litt. 58. 4 Durnf., and Eaſt, 446. 484. 
2 Lord Raym. 862. and ſee 2 Sper. 95 b. 28. c. 
27. and 42. ö 

And the e before whom. it is held, ſhould, 
regularly, be named. Moore, 7 5. pl. 205. 3 Leon. 8. 

In the cuſtomary- court the lord, or his ſteward, is 
judge. Co. Litt, 58. a, &c. as before. on * 

The title therefore of the court in the entry on the 
roll ſhould be carefully attended to: The court-ba- 
ron ſhould. be ſtated to be held before the ſuitors ; and 
the cuſtomary- court before the lord or his ſte ward. 
When the courts are held together it would be, per- 
haps, the ſafer way not to mention expreſsly before 
whom they were held; but to ſtate the perſons preſent 
generally and ſo "leave it to the law, which will 


conſider the proper buſineſs of each court to have 


been tranſacted before the 8 judges; (and ſee 
1 Freem. 525. ca. 707. A 


2 


r An and 1 
Court of the Right Honourable B. Earl'of 
N. Land of the Manor of F. aforeſaid; held - 

in and for' the ſaid Manor, on Thurſday 


1 662 Preſent: 


NOTES AND ILLUSTRATIONS: - 
7 265 Eee. N. Eſq. Chief Steward of the 


- aid Nane 7 
A. B. r BY _ 
Er. © Free-Suitors :—Sworn. 
6 -&c, : f 
| N Copyhold-Tenants — 
1 gg &e. ; . Sworn. 1 | ' 
q O. P. Beadle, &c. A 


NOTE XC. p. 212. 8 


Tur a manor cannot be created at this day is a 
poſicion which needs not reference to irs ſupport. The 
creation of manors, in the cafe of common-perſons, 
ſeems to have ceaſed on the paſſing of the act of Quia - 
emptoret; and, in the caſe of tenants in capite, by 
the Stat. 34 Ed. III. c. 15. See Wright's Ten. 158. 
5. (Y) and ſee alſo Stu. View of Soc. in Eur. b. 2. 
e. . eine 

A perſon, therefore, cannot increaſe the number of 
manors: but, as the freeholders are independent on 
the copyholders, and the copy holders on the free, the 
courts, it is ſaid, may be ſeparated: The ſeigniorial 
rights and privileges are, they ſay, by this not extended 
_ of multiplied; they only exiſt in the hands oft two per- | 

ſons ſeparate and diſtin. 25 

But it ſhould ſeem that, if the lord grant the fre- 
hold and inheritance of his copyholds in fee, they 

muſt be, in conſequence, immediately ſeparated — 
the manor, (though not indeed to the prejudice of the 
copybolders who are not parties to the grant, ſee 
ante acg9. (p),) as ſuch grantee muſt hold, by the ſtar. 

| en emptores TY of the lord above:—and, 
4; 2n6 | conſequently, 


NOTES AND ILLUSTRATIONS. 


. conſequently,.that the grantor cannot, on ſuch grant, 


reſerve to himſelf any ſervices or returns. See Moore, 
143. pl. 285. 4 Durnf. and Eaft, 443. See alſo 
2 Did. 705. Ante; 209. (p). Poſt. 224. N. XCVIII. 
313. (0. 

And, as a frank-tenancy i in fee cannot now be 
created to be held of the grantor, ſo neither can a 
copyhold be granted at this day, —It is eſſential to 
the very nature of a copyhold that it has been de- 
miſed, or at leaft demiſable, from time whereof 
the memory of man is not to the contrary.” So that 
if it can be ſhown that the premiſes ſo granted were, 
at any time, not demiſable, ſuch 'grant cannot be 


good. See 2 Durnf. and Eaſt, 424. Revell v. Jodrell; 


and 705. Townley v. Gibſon; and 2 Fi. 125. 
Roe d. Newman v. Newman: —In which latter caſe 
it was adjudged that a grant of waſte- lands by copy, 
within time of memory, could not be ſupported ;-— 
and ſee Lord Hale's note (a) to F. N. B. DN D. 
1 Leon. 55. Ca. 70. Kitch. 8 1. b. 

But if lands have been granted by copy for a num- 
ber of years, as 60 or 80, and it can not be ſhown 


that they were not demiſable before that time, the 


law will preſume that they were regularly granted ; 
and conſider them as proper copyholds. But in this 


caſe, as Calthorpe ſays, it is not the number of years, 


but the memory of man, on which their nature as 
copyhold .depends. Such a number of years will 
create a preſumption : but if it can be ſhown that 
they were once not demiſable, then ſuch preſumption 

muſt give place to Proof. See Calth. Readings; 19. 


$42 55+ 
„ NOTE 
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Nen on ſuch keaſe i is, „ as the Plaintiff i in that 


NOTES AND ILLUSTRATIONS: 


e 
Ser Bull. N. P. 107. 1 Durnf. and El, 600 . 


2 Eppin. N. P. 145=7. 3 Durnf. and Eaſt, 169. 


1 Leon. 100. ca. 128. Gow, Dig. rg (K. 3)- 


Poſt. 285. (). 


It appears by Sit of Hoel Dda tharamong the 


Britiſh a proprietor of lands could have let them for 
. - a year at his pleaſure, though he could not alien or 
charge them;—and ſee 1 M dit. work c. 8, l. 12 


p. 377. 


NOTE xcu. p. 273. G0. 


Co. Copyb. ſ. 51. Cro. Eliz. 462. 676. 2 Epin. 
N. P 145. | 

Though a leaſe for ſeveral years without a licence 

or ſpecial cuſtom is clear'y a cauſe of forfeiture, 


; Ia the eſtate of the copyholder continues till the lord 


actually enters, or otherwiſe takes advantage of it as 


ſuch.—It is not a forfeiture ip/o facto; —it is not an 


abſolute and immediate deſtruction of the tenant's in- 
tereſt: lt is only an act for which the lord may en- 
ter if he pleaſes ; but if he does not chooſe to take 
advantage of it, the tenant's eſtate remains as before. 
The lord may waive the forfeiture; or if he die with- 
out entering, his heir ſhall not enter; nor is the leſſee 
a diſſeiſor. See 1 Salk. 186, 7, Cro. Jac. 301, 
3 Durnf, and Eaft, 171, 3. Lex Cuft. 226, ch, 22, 
85 247+ 309. (x). 

| The leaſe therefore may well be conſidered as goo 
a5 to every one but the lord, | 

But the great objection to an ejectment pals mnain- 


action 


Norzs AND fLLUSTRATIONS. 


action muſt recover by the ſtrength of his own title, 
and not by the weakneſs of his adverſary's (4 Burr. 
2487.), he muſt ſhow a title in himſelf. Now, ſhould 
he declare that the premiſes are copyhold, and that 


the copyholder made a leaſe for ſeveral years to him, 


it would be neceſſary, it is aſſerted, either to ſhow a 
licence, or to allege a cuſtom, to warrant ſuch leaſe ; 
elſe it would be inſupportable from his own ſtatement. 
(See Cro. Eliz. 469. Moore, 679. ca. 927.) But 
yet it is elſewhere ſaid (2 Brown/. 40.), that the licence 
need not be mentioned in the declaration ; but that 
the plaintiff ought to give it in evidence on got-guilty 
pleaded : But if the deſendant plead ſpecially, then 
the plaintiff muſt plead the licence certainly, in his 
replication. Again it has been adjudged in other 
caſes (ſee 1 Leon, 100. ca. 128.) that the plaintiff 
need not ſhow that the leaſe is warranted by the 
cuſtom ; but that chat ſhall come from the other ſide, 

What opinion ſhall we adopt among ſuch a con- 
trariety of ſentiment ? What concluſion ſhall we de- 
duce from data ſo vague ? What is to be done when 
- no cuſtom or licence is alleged? Shall the court 
conſider the leaſe as a common-law leaſe, and fay it 
is bad upon the plaintiff's own ſhowing ? (Cro. Eliz. 
469.) Or ſhall it not rather ſay « We fit not to try 
the lord's title, but to adminiſter juſtice between in- 
dividuals who have not his claim : And, even if exe- 
cution be had on our deciſion, there can be no diſ- 


ſeiſin effected as to any. (See 1 Barr, 113.) The 
lord will not be injured : He is not concluded by a 


judgment on a ſuit to which he is not a party: He 


may yet ſeize, if he pleaſes, for a forfeiture,” But 


to what end,” it may be urged, © will you award 
1 of a term which the lord may defeat the 
00 4 next 
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next hour by his entry? To this it may be replied: 
e We know not when the lord may enter, or whether 
he will enter at all. He may waive the forfeiture, 


and affirm the leaſe. But, be this as it may, that is 
his buſineſs; ours is to decide on the caſe now legally 


before us. He may, it is true, enter and defeat it; 


and he may alſo make it good, even as to himſelf: in 
that caſe, our award would not be nugatory. (See 


Lex Cuſt. 212.) We await not his affirmance: The 


term, as between the parties, has as yet an exiſtence : 
and it is their cauſe, and not his, that we are now to 
decide.” —It ſhould un therefore, that 1 deck | 


ment is maintal inable. 


0 "4 - . - 
; Pe 


NOTE xcil. ps 216. (5). 


ä 828 9 Ce. 75, Combe's caſe, 2 Ver. 679. Mit- 
chell v. Neale; and poſt, 251, 2. 


But a perſon is not compellable to ſurrender by at- 


torney; and therefore, on a covenant to ſurrender on 


requeſt, the refuſing to execute a letter of attorney to 


make a ſurrender is no breach. Cro. Car. 299. 
80 2 purchaſer i is not obliged to accept a ſurrender 
by attorney where the neceſſity does not appear, See 


2 V. 679. 


And it was aid. in a note by the reporter of the 
latter caſe, that, if a perſon be legally conſtituted an 
attorney, he may act as ſuch ne hig 
N be preſent in court. | 


NOTE xciv. p. 218. (). 
Ir is an eſtabliſhed principle that, as to Wr ono 


but the lord, the admittance ſhall relate to the ſur. 


render, and operate as from its date. The —_— 


— 


| NOTES AND ILLUSTRATIONS; 


der is the ſubſtantial part of the conveyance; the ad- 
miſſion is now merely a form, The ſutrenderee is in 
by him who made the ſurrender, and not by the lord, 
C. Copyb. ſ. 41. 3 Burr. 1543. 4 Bid. 1961, 2. 
5 Did. 2786. Poſt. 218. 257. 288, 3 
Hence, on admiſſion, the meſne acts of the ſur- 
renderor are defeated, —See Carth. 275, 6. | 
So the meſne acts of the ſurrenderee are effectuated 
and confirmed. And, therefore, in ejectment he may 
lay his demiſe between the ſurrender and admittance, 
(fee i Durnf. and Eaſt, 600.); and ſhall, on admiſſion, 
recover the meſne profits. (See 2 Wl. 15. 1 


So the incidents or cuſtomary privileges, or eſtates, 
derivable out of that of the ſurrenderor are defeated, 


and attach to that of the ſurrenderee, —If a copy- 
holder therefore ſurrender to the uſe of another and 
die, and the ſurrenderee be afterwards admitted, the 
widow of the ſurrenderot ſhall not have her free · bench. 
See the caſe of Benſon and Scott,  Carthecy 275. 
1 Salt. 185. 1 Lev. 385. and fee paßt. 311. N. 


| CLXIV. 
But if the ſurrenderee die before admittance, his 


widow ſhall be endowed, and his heir in by deſcent. 

See 5 Burr. 2764. Vaughan d, Atkins v. Atkins. 
See further, 3 Burr. 1543. 4 Burr. 19562. ante 
163. N. LXXV.; and pop. 275. (2)- * 


NOTE xciv. * p. 220. (0). 


CN Bor the lord cannot make a grant of a copyhold to 

bis own wife: A man and his wife being but one 

perſon in law, he cannot convey to her but through 
the interyention of another, See 2 Wii. 254. 


NOTE 
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NOTE xcv. p. 220. (3). 


© By the general cuſtom, the preſentment ſhould be 
at the next court: To make the preſentment at any 
other or ſubſequent court, it ſeems that a /pecia/ cuſ- 
tom ſhould be ſhown. See 2 Jg.. 302. 602.; and ſee 
further on this head, Com. Dig. Copyh. (F. 11.) Viner, 
Copyh. (U. a) and (X. a); and pope. 278, &c. 

But the want of a proper preſentment will, under 
certain eircumſtances, be aided in equity: Of which 
| Tee 2 Salk, 449. Taylor v. Wheeler. Viner, 9 

(. een abi ſupra, x 


NOTE XCVI. p. 223. (% 
Tun reaſon of this is that the copyhold paſſed as 
partof the manor: The naming it was merely ſurpluſ- 
And the granting the inheritance of the copy- 
hold by the lord ſhall not operate to the copyholder's 
prejudice. See Cro, Car. 521, and ante 209. (p). 
But this leaſe is ſuppoſed to be made to a ſtranger; 
For if the copyholder himſelf take a leaſe of the manor, 
it would extinguiſh his copyhold. See Cro. Eliz. 8. 
ta. 1. 4 Co. 31. b. Moore, 185. pl. 330. and infra. 
_ © So if the leaſe to the ſtranger be aſſigned td. the 
copyholder. See 2 Co. 16, Lane's caſe, 


| in theſe caſes the extinguiſhment i is the conſe. 
quence of his own act. 


NOTE xcyu. p. 224. (5). 


Ir ſhould ſeem that no admittance is neceſſary in 
the caſe of a widow on the death of the huſband, and, 
of confequence, that no fine can be due; unleſs there 
be a cuſtom to warrant ſuch admiſſion : and, perhaps, 


even ſuchacuſtom would not be allowed; the eftate of 
the widow being conſidered as a continuance wal. 


NOTES AND ILLUSTRATIONS. 


of the huſband rather than as a devolution in nature 
of a deſcent. In many manors, fines on marriage re- 
mained long payable ; and, conſequently, it was un- 
reaſonable to demand another fine on the entry of 
the widow, as ſhe was by marriage in ſuch caſes 
initiated into the tenancy. See ante 12. N. XII. 
108. (i) and (k). Poft. 289. N. CXXXVI. Hutton, 
16, 17, Hob. 181. 1 Levintz, 21. and 172, 3. Nich. 
123. a. Watk. on Deſc. ch. 1. ſ. 2. p. 53, 4. and 
notes, 1 Burr. 209. ö 
p. we! 


NOTE XCVIIL. p- 224. 7, 
SE 1 Salk. 170. Crowder v. Oldfield, and 
guære of that caſe as there reported; as the copy- 
holder on enfranchiſement had ceaſed to be a cuſ- 
tomary tenant, for he muſt afterwards have held of the 
lord above. (See ante 212. N. XC.) and ſee it dif- 
ferently reported in 2 Lord Rays. 1225, n 
Salk. 364. v9 0 
If common, by cofrenchifeens be extinct at law, 
equity will, under certain circumſtances, decree its 
continuance, . See the caſe of Styant v. Staker, 
2 Fern. 250. and further Com. Dig. Copyh. (K. 6); 
_—_ ns (K. e); and pop. 310. 


- 


NO TE XCIX, p. 226. (m). 


Tux truth is, that all forfeitures are odious in the 
eye of the law, and therefore it always leans againſt 
them. In this caſe, the copyholder does not deny the 
right of the lord to the rent; he does not diſavow his 
dependency ; he only ſolicits an indulgence :—lf the 


* not chooſe to unn he may diſtrain. 
This 


* 


NOTES AND ILLUSTRATIONS. 


This therefore cannot amount to a forfeiture. See 
1 Roll. Ar. Copyb. (C) pl. 4. Moore, 350. pt. 468. 
HY 623. 0.851. 225 Eli. 22 


| NOTE C. P. 230. (60. | " 
Bur without ſuch ſpecial cuſtom. che lord can only 


"Gino eee, See 1 Levintz, 63. 1 Leon. 100. 
. 128. 3 Durnf. & Eaft, 162. and ſee Car- 
e and Viner, e. e); ſee alſo 


Pe. 286 & 287. (c). 
By the tcodal law, when the feud became heredi- 


tary, proclamation was made for the heir to make his 


| jen Si If he neglected to appear on tho third ſum- 
mons, the lord was put into poſſeſſion till he did ap- 
pear: If he appeared within the year, the poſſeſſion 
was reſtored to him; but if he did not, the feud was 
Abſolutely loſt; and ſee Wright's Ten. 196—8.. Dal- 
 rtmple, F. P. ch. 3. ſ. 2. p. 47. &c. Kaims's Trac, 
Tr. V. 2 Bl, Comm. ch. 18. p. IM and ante 24. 

| N. AIG, 5 ">. I 


e . NOTE. a. p. 231. 00 


828 8 Co. 101. a, Cro, Jae. 1. 
Although the heir is not obliged to come in and 


be admitted till his anceſtor's death has been for- 


mally preſented and proclamation regularly made, (of 


wich ſee 3 Durnf. & Eaſt, 164. notes,) though he 
be within the realm, 1 Leon. 104. ca. 128, 3 Loon. 
221. 6. 294. 4 Leon. 31. ca. 84. - poſt. 286. yet 

tit ſhould ſeem that he ſhall be bound, on preſentnent 


and proclamations made, if he leave the kingdom 


after the deſcent, and before the firſt proclamation ; 
EDF 


by 


NOTES AND ILLUSTRATIONS:. 


by intendment of law, the heir could have had notice 
of the deſcent and his obligation to be admitted, or 
_ not?—And it ſeems that the law will intend that he 
| had knowledge, if he be within the realm at the time 


of his anceftor's deteaſe: But if it ſhould be apparent 
that the heir could not have been informed of ſuch” 


event before his departure, the court would relieve; 
as in ſuch caſe the preſumption or intendment of law” 
Would be reburrtdd. ” And it ſhould ſeem that the” 
court would be fatisfied, even with flight grounds, ii 
order to rebut ſuch preſumption z as forfeitures are 
not to be favoured; and the inclination” would be 
rather for the benefit of che heir at law. . 


NoTt CUI. p. 235. C). 


| Ir is clear chat che recovery by the tenant for life 
will not affect the remainders over; but it may be a 
forfeiture of the life eſtate by ſpecial — 24 of which 
the lord ſhall take advantage and not the remainder- 
| man, (See ante 173. (Þ).) But it is faid to be no 
frfctture, even of the life-eſtate, without ſuch ſpecial. 
cuſtom ; the lord himſelf being a party to it. 
See 1 Freem. 192. $1, 196. Liner, nf orerY (I. ©), 
pl. 9. in marg. and on 2 96. 8 


N O T E CIII. p. 239. (0. 


Ir is now ſettled, that, in 5 where the lord is 
compellable to admit, and the heirs of the perſon ad- 
mitted are alſo ſubject to. fines on the devolution of 
the eſtate, a fine mult not exceed 7e years improved 
value of the lands, without deducting land-tax, &c. 


a quit-rents: (See Dongl, 724, and notes.) 
NOTE 


* 
+ 
* - 
Y ev 
* 
\ ” 


%. 


_— AND ILLUSTRATIONS. 


| 381 * If w 
NOTE, Civ. r. 239: (. 


. where the admiſſion i is not SO 
voluntary grants; or in caſes. of copyholds for. lives, 
where there is no right of renewal ; or where, in 
| caſes of inheritance, the fine is only payable. on the 
_ admiſſion of the purcbgſer, whoſe heirs are nor fine- 
able; an arbitrary fine will not be reſtrifed, but 
exceed the two yea value. See 1 Freem. 496- 
24.670. 13 Co, 3. 1 Ar. Caf, in Eg. gona 8 
(A) ph, 15, in . W of sf Lad ene 


v. Tz —_ | 
* 2, | 588 77 N 2 * 4 WS wYis . . 1512 : 


190 EEE. 


| NOTE CV. p. 241. (70. 
Bur not without a ſpecial cuſtom., 1 Lev. bod 

2 Pays. 38. '2 Hawk. P. er, 

If a forfeiture be preſented and the lord ſeize; yet, 
on the acquittal of the tenant, the forfeiture wal be 
diſcharged, Godb. 267, ca: V.; and i, if, alter 
conviction, he has his clergy: . 1 Lev. 26; 3. and dert 


Me 


page. . Au- 

See further of forfeiture for crimes, 2 Hawk P. C. 
ch. 49. ſ. 7. Com, Dig. Copyh. (NM. 1.) * 
hog (M. 0.) Fiſh; on Copyh. oh. 2 


; NOTE v1. . 243. en.” 5 


Ne A $SURRENDEREZ, or deviſee (who i is properly n0 
: other) of a copyhold, who commits a felony and is 
attainted before admiſſion, hall not forfeit his. c- | 
pyhold. ' 2 91h n 7 
But this differs from Packiogton's caſe: There the 
offender bad a legal reverſion, which is a /enement, 
(fe 


NOTES AND ILLUSTRATIONS. 


(fee: Dyer, 137. b. pl. 26.) : But here the perſon at- 
tainted had only an equitable intereſt, (ſee ante 163. 
N. EXXV.) on which the cuſtom: could not at- 
Nor cvi. p. 246. (% 1+ 
Sxr Co. Copyb. ſ. 59. Traßs, 138. contra. Ser 
alſo Lord Raym. 999. . 
We may here obſerve that, conerally ſpeaking, 
the acts of one copyholder cannot prejudice the eſtate 


5 of another; and thereſore the forfeitute of a tenant 


for life will not deſtroy the remainders over. Cro. 
Elizc 879. Poft. 250. 305: N. CLVII. Is 2 FN. 
Wms. 10. note (F ). 

As to thoſe caſes indeed, where, on enen to ſe⸗ 
veral for lives fucceſſiv?, the firſt tenant may diſpoſe 
of the whole eſtate; it ſeems to hold only where the 
firſt tenant has the beneficial intereſt in the whole; 
as it would i be manifeſtly unjuſt that one perſon ſhould 
injure or · defeat the property of another; and a cuſ- 
tom to enable any one to do ſo would certainly be in- 
ſupportable. See 2 Lord Raym. 999. Fiſh. on Copyb. 
15. and pop. 305, N. CI. VII. 

So the acts of che capybulder- alone mn W 
judice the lord. See 1 Salt. 189. 

Nor can hole of th lad ain prejudice hs n. 
SPAS RS Tr op „ 
| 4 


© NOTE-CVIB., - 3 


"In. 1 Brownl. 149, 150. the caſe. is ſo ſtated by 
Yelvertin ; but the reporter ſays that Walter ſeemed 
of another opinion, and therefore adds a qwers, as our 
author has done. * 

Indeed 


. 


NOrES AND ILLUSTRATIONS: 
Indeed the doctrine ſeems juſtly queſtionable. The 
perſon” wrongfully admitted was tenant to the lord; 
iß he then commit à forſeiture, . ſhall the releaſe of 
the perſon having right operate to the lord's preju- 
dice? The releaſe is confined to the releaſor and 
| releaſee; ſhall the lord then be precluded from ex- 
- erting his: I ERGO I * — 3 
e e | "R's 6 
5 21 its 6 ya 4 | 
NOTE. cix. p. 2 wg 
| + Wane the defiruRion of the eſtate: is Ms in con- 
ſequence of the tenant's own act: And whenever the 
eſtate of the tenant is ſo determined; he is not entitled 
to his emblements; he can only claim them when his 
eſtate is determined by the act of another perſon, or 
by the act of Gop; and this by reaſon of the uncer- 
tainty as to himſelf: But where the expiration of his 
eſtate is certain and known to him, or where he de- 
ſtroys it himſelf, he ſhall not have them. In the firſt 
clſe, it was his own folly to ſow the lands which he 
knew he was not to reap; and, in the latter, he muſt 
* the eee _—_ 08. 3 . 
208 NOTE. cx. 9 (0. 1 
0c So if it were leaſed.“ ae 
. of the text. The paſſage 'ſhovld, 1 conceive, have 
terminated here. The leaſe alluded to is à leaſe of 
the manor, and not of the copybold: For the leſſee 
of the copy holder would have been entitled to the 
emblements. The law, indeed, is otherwiſe laid 
down, by. Lord. Cole in Oland's caſe (5 Co. 116. 
.); but that caſe is differently given by Rolle 
( Ar. Emblem. (A), 727. pl. 10. „, and Croke 
| (Ar, * lor we are there told, that it was 
| agreed 


NOTES. AND. ILLUSTRATIONS. 


ed that the laſte ſhould eve che -emblements, | 


_ © as the act of the tenant ſhould not prejudice a third 


perſon: ese . nnn 


and 2 Bl. Comm. 123, 4. 


II, indeed, che leaſe- was itelf the cauſe of for- 


feiture, and the lord enter, it might be otherwiſe; 
as the leſſee himſelf "_ W gt as 4 Bare 
lcp criminis. | A 6 9% 
NOTE cxl. 505 250. ch + 
> Wikis the lord has power to SOTO Gs 


"whether the lord can compel the attendance of his 
tenants out of it. It may in ſome caſes, it is affirm- 
ed, be good by cuſtom if held elſewhere ; as if a ge- 
neral court de kept for an honour, which includes ſe- 
veral manors. (See Co. Litr: 58. a. Cro. Car. 367. 5 


And, indeed, it is ſaid that à cuſtomary court (for it is 


acknowled edged that it is other wiſe as to a court- baron, 
Ce." Litt. 58. a.) may be held as well without the 
manor as within, though there be no cuſtom to war- 
rant it. See 1 Leon 288. ca. 394. Cro. Eliz. 103. 
. Pot. 319. But this muſt be when the tenants vo- 
luntarily attend, for it does not appear that they are 
any wiſe compellable to go out of the manor; as 
other wiſe it would be in the power of a lord to make 


bis copyholders travel from Cornwall to Cumberland 


as often as he ſhould be pleaſed to hold a court. 3 

The lord may admit or grant out of court (4 Co. 
26. b. — 319.) ; and the ſteward may admit (ſee 
'Kitch, $2. b. 1 Roll. Abr. 505. Copyh. (V), pl. 4. 
and 4 251. N. CXII.) ; and, ere 


24 ** D may 


ſteward has power to do ſo likewiſe.” It ſhould de 
held within the manor, as it may well be doubted 


— 


NOTES" AD "ILLUSTRATIONS. 
nr (ſe Bro. Court-Bar, pl. 22. and Ten. p. 
_ "Copte, pl. 26. Cro. Eliz. 103.) out of court alſo. 
But it is fad that an under ſteward” muſt have either 
a ſpecial authority or cuſtom to enable him even to 
2dmit. (See Bro. ubi ſup. and Co. Copyb. ſ. 46.) Sed 
_ Quere; for may not a deputy-ſteward, properly ap- 
Pointed, do whatever his principal might? —9 


Tord Raym. 659. and 1 Salk. 95.) 
Now wherever a grant or admittance would 


: 5 good out of court, it ſhould ſeem that it would be 


good alſo i out of tbe manor ; whether made by the 
lord or his ſteward (ſee 1 Lord Raym. 76. contra), or 


aa deputy- ſteward (ſce 1 Salt. 184.); for, of conſe- 


os; the preſence of the tenants is. not. neceſ- 
ſary. 


But the e of the tenants is abſolutely efſen- 

| tial co the very exiſtence of A4 couRT; there cannot be 
_ {A-eourT held without them: But their preſence is 
not indiſpenſably requiſite to the admiſſion of a new 
copyholder, as it anciently was to that of a frank- 
tenant. (See ante, 39. N. XXIX.) Each frank- 
LTenant, as Weſt (p. 63.) remarks, had originally a ne- 
ative on every perſon who was propoſed by the lord 
to be admitted. But this did not hold as to copy- 
hold tenants. The copyholder, if not properly a 
villein, was removed but little from that order of men, 
and was, at leaſt, hut a tenant ſtrictiy at will: He was 
inot to be xdged by his fellow-tenants, as the free- 
holder was; the lord, or his ſteward, was the Judge of 
his court; or if. he was ameſnable to @ ſuperior one, 
he was to be tried by freemen, as  copyholders could 
not form a jury. at common law. The preſentment 
of bis fellows was not eſſential to give power to the 
8 bord to reſume his ä mY poft.-278.); he 
might 
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might have ſeized. it at his pleaſure, whenever he choſe 
to permit him no longer to hold. From hence then, | 
muſt it appear that the ſame reaſons did not apply 
to the copyhold tenant as did to the free, with reſpect | 
to the admiſſjon of a, new perſon into the tenancy. 
Hence the lord, of his ſteward, may admit as well out | 
of court as in; ſince the approbation, or even the. 
reſtimony, of the former, renants is not requiſite, It 
were, indeed, moſt egregiouſly abſurd to ſuppoſe the. 
concurrence of others to be neceſſary, where the eſtates, 
equally of themſelves as of the perſon about to be ad- 
fnitted, were abſolutely dependant upon the will of the 
lord, not only as to their origin, but allo a as to their 
duration and extent. | 
The admiſſion, however, of the new tenant out of 
court ſhould regularly. be notified by the lord or his 
ſteward, at the next court - day, for the information” ol 
the tenants. This too was more immediately ne- 
ceſſary in ancient days; as, in caſe the tenants ſhould 
have known any objections to the perſon ſo admitted, 
of which the lord might have been ignorant, they might 
have informed him of them; from which he might 
have been induced to reſume the eſtate, as having 
conferred it on a perſon who was unworthy of the 
grant. Add to this, that ĩt muſt be regularly inſerted 
on the court rolls . manor; wy a * of which 
be is to hold. "= | 
K { | 

"NO TE CxII. p. 251. (C). Wy 


A 3 may take a ſurrender out of 8 
eyen out of the manor, without a ſpecial cuſtom or 
3 to, do fo,” 1 Salt. 184. Co. Lit. 39. 4. 
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NOTES "AND ILLUSTRATIONS: 
And indeed a cuſtom io the contrary would be 
void: See Lans Ne %% f 2 


„ 


12 8 * bi 20 5 $63- 7403-35 £248 3. Fa 1 
EY 'NOTE cxUI p. 252. Os 
"Win 4 ſtranger paſſes of conveys the when 1 6 


another, it is neceffary chat his power fo to do ſhould 
be ſatisfaQorily proved; But when he rates merely for 


his benefit; che eſtäte will veſt In him, withou an 
expreſs conſent, "Sex pol. BY and ante; 216. N. 


Net. +144 nnn 
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NI, Net Neis * 
1 — 4 7 4 2 . 1 4 
L441 4 4 9 #& +0 Aan 10 Wu 


9 UG i y 


oo f org 'Extv. 15 5 253 (0. 


80 Ys ſteward e or his deputy may. take ſuch . 
der or eithet of them may depute or ſubſtitute ano- 
ther to take it. See 1 e 1 Lord Roym. 658, 


Com, Rep. 84. $066} S643 STE 5720 3137-28 try]! 


13 + © 


NOTE { Sv. p. 1 


ef 1. nnd 273,4. The farce words: ſpoken — 51 
court will amount to a ſurrender as if ſpoken in court, 


ſpoken beate a;petſan/authorized to take a furren- 


der out of court (ſee page 453.) : But words ſpoken 


out of court before indifferent perſons; or in common 


converſation, or in-anger, eee gee 
COST 20S IIs 0 400 po / 


dy "$7 


NOTE CXVI. p. 294. 60 75 
By a ſurrender of a tenant in ſee uo more of his 


eſtate paſſes than will ſatisfy the uſes declared: The 


reſidue will'continve in him as of his old eſtate. See 


905. 10). a 1 Brownl./181. Cyo. oo 405. 


29. b. e 195. N. LXXV. * 75 
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N OTE Cxvil. p. 284. () 
Bur Comns concludes from 1 Roll, [Rep.] 263 


that the lord ſhall have it ta the uſe of the ſurrenderor 


See his Dig. Copyh. (F. 58). Sed quere:, and ſee Pr. 


Wi. 17. where Holt, C. J. ſaid, “If a copyholder 


ſurrenders to the lord without declaring an uſe, the 


copy hold extinguiſhes, as on a ſurrender by tenant * | 


life to him in reverſion, ca 


SOT 2 


Ne 


NO TE cxvill. | SO 2 = 


_ Godb. 269. ca. 374. Supplem, to Co. Ck. 


J. 10. Tra#ts, 175, acc. though there are caſes to the 
contrary : yet doubtleſs the legal eftate did not paſs 
from the copyholder ; and, therefore, it may well be 
queſtioned whether the law is not as conceived by our 
Author in his text; and more eſpecially as forfeitures 

are by no means to be favoured ;/ and fee cata 235: 
1 2 ; ae 338. N. CLXXIX, | 


a NOTE cxix. p. 265. 1 e 


For he was admitted as tenant for bis o. lifes = 


and was IN BY THE/LORD, and not by amn. 
See the caſe cited, Cro. Car. 208. - 

The admiſſion, of the new tenant for bis be. on the 
ſurrender of the old one, was the lord's own act. He 
could not have been compelled to admit him on ſuch 


terms: The old tenant had an eſtate; for his own life, 


and not for the life of another: He could have, trans- 
ferred that intereſt, but he could not oblige the lord 
to grant an intereſt, which might have been of longer 
continuance. If a tenant for, life; of freehold lands, 


HH 3 done 
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NOTES! AND ILLUSTRATIONS: 
| cenveys to another for the life of the grantee, it is a 


-* forfeiture of his eſtate; The ſurrender, indeed, is not, 


in this caſe, a forfeiture, as it only paſſed the intereſt_of 
the ſurrenderee; but he could only nominate a tenant - 
48 do that intereſt; * Could a ; copyholder for life ſur- 
render to _another-for, his life, and the lord be com- 
| pellable to admit, ſych eſtate might be protracted lot 
ever?” as the tepant, who was withering with age or 
conſuming with ſickneſs, might ſo introduce into the 
tenancy a perſon who might poſſibly continue in it fe 
a century to come. See poſt. 256, 7. 261, 2. Co, 
Litt. 58. b. n. (5); and 59. b. n. (2). 
; And, accordingly, we find it declared that a cuſtom 
for a tenant for $4 to ſurrender to another for the life 
of that other, yould not be good. e 8. c. 27. 


Ken my” 8 y 
TUO 0 FIT 
re: NOE cxx. p. 25 ©: 3 360% 7 
S OY 255. N. CXxIX. When a copyholder 
ſurrenders his intereſt, or a portion of his intereſt, to 
the uſe of another, whom he nominates ro ſucceed him 
in the tenancy, the perſon ſo nominated ſhall, when 
admitted, be in by the ſurrenderee. (See ante, 218. | 
N. XCIV. ) This is merely a transfer of the exiſting 
meereſt by one individual to another, and the lord is 
only an inſtrument of eonyeyance; But on voluntary 
grants the new tenant muſt be jn by the lord. Hie 
derives no intereſt from his predeteſſor, He cannot 
therefore be in by him. In the caſe ftated, where a 
eopyholder for life ſorrenders to another for bis life, 
and the lord admits, the new tenant muſt be ix by the 


Jord. He de intereſt of the 


bormer tenant; for that was only to continue during 


ſuych tenant's 858 The "NE ae he is admitted 


EL GS is 


NOTES AND ILLUSTRATIONS; | 
is for his own life; which eſtate was never in the old 


tenant, but is a new grant from the lord. The old 


| tenant. could not transfer what he had not himſelf. 
The new one, therefore, being in of à different 

eſtate, cannot be in by him, but by che lord who 

de 12 

If a tenant ſor I er ig tail ſender to a difſiſor 


the difſeiſor admit the ſurrenderee, it ſhall not bind 
the diſſeiſee: But if A., a tenant for life, ſurren- 


der to ſuch diſſeiſor to the uſe of another during the | 


life of A., and the diſſeiſor admit him accordingly, it 
ſhall bind the diſſeiſee for ever. See 1 Noll. Ar. 
503. Copyh. (P), pl. 4. and 5 Co. Liti. 58. b. n. (5). 
The reaſon of this is, that, in the firſt inſtances, the 
- admittance would have operated as'a' new grant; for 


the perſon admitted would have had an eſtate which 


. manor to the uſe of another for life or in tail, and 


was not in the ſurrenderee, and conſequently- could 


have been derived only from the lord. In the latter, 
it was merely a transfer of the old tenant's inteteſt: 


where the diſſeiſor was no more than an inſtrument : 
And where the diſſeiſor is only an inſtrument of con- 


veyance, his acts will bind the diſſeiſee: But in the 
caſe of Oy grants my will not do lo, Sce 


ante, I 98. 


NOTE CXXI.. p. 259. 0. N 


Ir was obſerved by Holt, C. J. (1 Pr. Wms. 179 
that © the reſolution in 2 Roll. br. 67. (Grants, pl. 
18.) was founded upon the cuſtom of the manor, which 
was that a perſon named after the Habendum ſhould 


take the eſtate limited to him.“ And in Cre. Jac. * 
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ment, that in many nem there were no other 

| Gems bf gain or Matton the 13 oe e 
In Rolle too, a difindion is 88 ſuch a 
Hitiſeation/oo an admiſſion in conſequence of a ſurren- 
der, and on a voluntary grant : In the one inſtance 

it is ſaid to enure by way of explanation of the forren- 
Yer ; and in ſuch eaſe the form of the grant is not 
material: But that in the other the eſtate paſſes ſolely 
15 by the grant, e e io, 19. cod 15) 
| PEP, conflruftion Tee 5. 16, 19. yy 


es WH dt 


„ ern. p. 263, (). 

Tas freehold of lands held by copy is in the Jord, 

| and therefore guære whether the rule, that a contin- 
gent remainder muſt veſt during the continuance of 
the particular eſtate, or co infanti that it determines, 
extends to copyholds, See 3 4k, 13. and fee alſo 
1 th: 590. Caſes Temp, Talb. 151. 1 Fearne, 427— 
785 ene 98. (); and pep. 303. (nh). 


NOTE cxxill. p. 266. (. 2 
- Sx ante, 173. (H). And note the difference be- 


1 5 een e e reed See 2 Co. 48, b. 
| ED Co. Lit. 132. a. 2 Bl, Comm. 121. and 4 Did. 380, 1. 
3 and 3 Lev. 94. 


As, for inſtance, 15 copyhold be granted to A. for 
life, with remainder to B. in fee, and A. commit waſte; 
the lord may enter, and retain the lands till A.'s 
natural death. But if A., inſtead of committing waſte, 
{be' ſuppoſed to be outlawed for a capital crime, he 
- | - Iwould be dead in law; and, conſequently, B '$ eſtate 
Would, it ſhould ſeem, come into poſſeſſion, ; in caſe 
F: A eſtate was not expreſsly limited to him for his 


DE IPD 


natural life, See the books as cited above. 
* | 


NOTE 
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NOTE cxxlv. p. 271. (F). 

Tux caſe alluded to (Pawſey v. Lowdell) differs 

from Archer's. caſe in this:—In the caſe of Archer, 
the limitation was to the heirs male of the body of 
ſuch heir male; ſo that the inheritance was by ex- 
preſs words, as our Author ſays, given to the iſſue; and 
ſuch iſſue was made the root of a new inheritance; 
the ſtock of a new deſcent. See Harg. Law Tad, 
506. &c. 1 Fearne, 229. Walk. on Dy. ch. 3. 
p. 170. 
In that of Pawſcy v. Lowdell, it was to B. for life, 
and, after his death, to the heir of his body begotten, 
for ever; where the word * heir” was deemed nomen 
' colleFivum ; and, conſequently, according to the rule 
in Shelly's caſe, the limitation veſted in-the anceſtor, 
and the heir was in by deſcent. The heirs/were con. 
fined, by the firſt part of the limitation, to thoſe of the 
body; but then the words * for ever” were added: 
But thoſe words do not ſeem (as noticed above, 270. 
ore eee e e ON 
2 A 


NoTE cxxv. p. 273. 2 

Tur particular eſtate being confined to the . | 
and the limitation over being to the heirs of the bodics 
of both huſband: and wife, the eſtate-tai] vas not exe» 
cuted; but the heirs of the bodies of huſband and 
wife took by purchaſe. Sec ante, 269. (3); and fee "4 
caſe of Frogmortoa d. Robinſon v. Wharrey, 2 
Rep. 728, and 3 Vilſ. 128. and 144. 1 Fam, 43, 
bee. and Co, Lin. 26, . n. * 5. (3. | 


3 39% NOTE 
G * 


NOTES AN D ILLUSTRATIONS. 


NATE CXXVI. p. 272. (3), 


Ir the * band dies firſt, the fee. will undoubtedly 
deſcend to his eldeſt ſon ;—But then, on the death of 


8 the wiſe, ſuch ſon would be the heir of 3oth their 


| bodies ; and. would, conſequently, take the remain- 
der in tail: and ſuch eftate-rail would not be merged 


in the fee. (Plowg. 296. b.) If the wife, indeed, dies. 


firſt, the remainder would be deſtroyed ; as there could: 


de no heir of Zoth their bodies till the death of both; 


. and, „ no one to take the remainder when 
| ST he RAT IRE 


NOTE cxxvil. p. 272. 600. 


Tun diſtinction taken by Coke was when the ſur- 
renderee took a particular eſtate himſelf, and when 
not (and ſee-Kitch. 86. a. 88. a. and b.): And ſuch 

| diftindtion has been recognized in the caſe of Roe v. 
|  Quartley(1 Durmf. and E2fht, 6 34.) : Yer it is queſ- 
tioned by our Author ; and alſo by Mr, Feerne (0: 
ting. Rem. 86. 4th ed.). 

Indeed a fimilar diſtinRion was once, it ſeems, held 
as to freeholds (ſee Dyer, 134. a. pl. 7. &c. and Hob. 
31. ) but has been now long exploded (ſee 3 Lev. 406. 
Salt. 591. 2 Pr. Wms. 138. —in which latter book, 
the cafe in Hobart was denied to He law): And, as it 
is now ſettled that the ſurrenderor of a copyhold 
taking the ultimate limitation is in of his old eſtate 
(ſee 4 Burr. 1952. 1 Str. 487. 2 Bl. Rep. 1046. 
1 Fearne, 86. &c.) ; it ſhould ſeem alſo that the caſe 
of Allen and Palmer, which our Author cites; is 
(notwithſtanding its e = chat of Roe and 
6 SN 43115 1535 
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NOTE cxxvnl. p. 277- Jew 

- Wrrn the conſent of ber 50 but not with- 
out. 2 Wil/. 1. See pat. 322. N.CLXVI. _ - 
For as the huſhand becomes, on marriage, ſeiſed 
in her right, it ſhould ſeem therefore unreaſonable to 
ſuffer the wife to deprive him of his intereſt without 
his conſent; and ſee ante, 286. 
But if ſhe ſurrender, in his preſence, i it ſeems to be 
| Jufficient, though he does not join; his eee 
in ſuch caſe, apparent. See 1 Ye/. 229. 

So it ſhoald ſeem that where a wife has a copyhold 
to her ſeparate uſe, ſhe may ſurrender it without the 
- concurrence of her huſband : For here the reaſon fails. 

Sed guære; and ſee 2 Brow, Chanc. Ca/. 377 s and ” 
8 e ee * | | 


'D 


NOTE CXXIX. p. 284. fe 


So if the lord wrongfully ſeize the OY of his | 
"tenant, and grant it to a ſtranger in fee, and the grantee 
die ſeiſed; yet the firſt copyholder, or his heir, may 
enter upon the heir of the wrongful tenant, and fur- 
render to 9 ſtranger, See Cro. Fac. 36. 
1 

80 if an ute ſurrender; and the ſurrenderee be 
admitted, yet the infant, when of full age, may enter 
upon him. Moore, 597. pl. TL and ſee 1 Leon. 95+ 
ca. 1 | f 


| NOTE cxxx. p. 283. r 


x - Sun ante, 163. N. LXXV. 275, 281, 2. G. 


Lu, by A. n. LN). Co, Copyb. . 39. 1 Brownl, 143. 
and 


7 - 
9 


NOTES. AND ILLUSTRATIONS. 


* 


5 and quere as to this; for the books are contradictory. 


But it ſhould ſeem from the principle of the thing, that 
the admiſſion of the firſt ſurrenderee would be implied. 
The firſt ſurrenderee, indeed, having no legal intereſt 
the premiſes, could not compel the lord to accept 
on from him, without a previous admiſſion ; 
Yer if be choſe to accept it, why may he not do ſo? 
Neither party is injured : The forms are ſatisfied, or 


_ waived by him who only is intereſted. And on the 
ſecood ſurretideree being admitted, the law, it ſhould 


ſeem, would not ſuffer the right of the firſt ſurrenderes 


: to be queſtioned, a and the whole ue upravelled. 


NOTE CXXXI1. p. 285: (e). 
Tun intereſt of J. S. was aflignable, . 


=, N. LXXV. and 2 Durnf. and Eaft, 484. 


So, I. S. might have releaſed to I. N. on his ad- 
mittance. See ante, 157. N. LXIX. 192, 3. 
Yet quarb, as our Author ſays, whether ſuch aſſign- 


ment or releaſe would be good by parol. For though 


the ſtar, 29 Car. 2. c. 3. does not extend, by ex- 


pteſs exception, to copyhold or . cuſtomary intereſts, 


yet would a right, or intereſt of this OY pak * 
common-law without deed? _ 


. NOTE- cxxXXII. p. 286. . 


+ Bhs e 162. N. LXXIV. And guære, as the heir 
was not neceſſitated to claim admittance till proclama- 
tion made (infra). If he does not come in on the cuſ- 
tomary proclamations, the lord may ſeize :—If the 


Jord does not ſeize, it is his own fault; and the eſtate of 
the heir cannot, 1 think, be conſidered as VINES by 
H. r 1p wad _ "a, 


* s © wY * _ : 
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NOTE cxxxnt. p. 485; (7) 
Bo rr if « perſon ſucrender out of coure for a valuable 
eee. he cannot revoke it, though before 


 profentment, Ses ci cbt f 35, Nach 88. 
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„ NOTE CXXXIV. p. 287. Lr, 9 

_ >. "Kitchin ſays thut it may be tevoked t e 
bilore admiſſion; and adds, . Ex k. pluis 2 

efteit' ove 1 0 "Br iin of te tey come 
| mag. 62.4 JH TO. L449 . 
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EF" NOTECXXXV:/ f. 283. (W. 


Tus cationly be where the delay of adtniltion is be- 
cafioned by the heir; # if the lord cake proclamation 
for him to come in and be admitted, and the heir does 
not do ſo before the thitd proclamation be made: 
Here the law perhaps would permit the lord to avow 
on him by reuſon of the length of time now uſual 
between the death-of the anceſtor and the third pro- 

clamation, as cuurts at this day are ſo ſeldom held; 
and the lord manifeſts his intention to admit him 


when he ſhall come and requeſt it. But if the delay 


be occaſioned by the lord himſelf; the avoving on 
the heir, for rents or ſeryices would, I conceive, be 
_ tantamount to an admiſſion in itſelf; as ĩt would cer- 


+ .tainlybe acknowledging him as tenant. In the former 
eaſe, the law would not perhaps ſuffer the heir to avail 


bimſelf of the avowal as an admittance; when it was 

the effect of his on geglect or reſuſal: Vet, even in 

chat caſe, there would be geld for doubt; as the lord 

might have held his caurt oſtener if he pleaſed. See 

5 Sun. { 31. Traits, 504 and ante, PRE x 
| OT 


EOS 


* 


worte AND nene 


NOTE cxxxvl. p. 289. 7 1 
Stn pef, 291. N. CXXXIX. and 333. Mer, 
4625 pl. go. Co. Copyb. ſ. 56. Trafs, 129. acc. 
be approbation of the lord was originally neceſſary 
to enable the feme to marry ; whence a fine was ge- 
nerally paid on that event. (See Co. Litt. 117. b. 
139. b. 140. a Sulliv. left; xxiv. p. 425.) Such 
approbation was equivalent to an admiſſion of the 
huſband into the tenancy. Ser ante, 12. N. XII. 
298, (i and t]; a4. N. XVII. The huſband 
from thence became 


ſeiſed or poſſeſſed in right of 
and was to do the ſervices to the lord. 


marriage, | 
(See Calth, 42. C. N. 149. pl. 18.) From 
theſe 1 2 ſeem. to follow, a when 
once a fixed; in 
Tiage, 10 admiſſion, could be a 
| Ses ante, Tas: N. XCV VII. 91 A 5 by = 205 


on © eg w14-it Fl 
44H} "X9Xx. XVI. p. 90. ( n a 
* is no ſetiled that executors muſt be kn 
r eee See 1 Burr. 206. Earl of Bath 
v. Abney. 07 166 nenn Evo + DIO 263. bas 
e 9.5K Py + Handen bas vimoo gf 2 nity 


NOTE CXXXVIII. p. 290. Lo 3 54 
* 825 Cow. Rep. 245. and 2 Will. 14. And quere 

of the aſſertion there noticed, as the lord might have 
been compelled to admit by mandamus. Sees ante, 
. . EAN 00 BWor i of 9149 

But it is ſaid chat if che lord atcrept a ſurrender, 
| rand the ſurrenderee enter in eonſequence, and after- 
words the lord ouſt him before-admitrance; an action 
rn beckiſe he ſhall not take 


Ae * 


Py S” . 
; 7 
x #3 
- - - 
® + 


NOTES AND I:LUSTRATIONS, 


advantage of his own wrong. 2 Will. 15. There 
does not, as this caſe is. put, appear any title in the 
lord to enter; his tenaney is full; the ſurrenderot 
eontinues tenant to him. The ſutrenderee entered 
wich the conſent of the ſurrenderor, he is not there - 
fore a treſpaſſer as to him; he muſt be conſidered at 
leaſt as his tenant at will, and therefore no diſſeiſor of 
the lord. The lord is not injured) by his occupancy 3 
be is compellable to admit him ; and in the mean 
time the ſurtenderor is anſwerable for the fruits of the 
tenancy. The lord can have no more right to enter 
and ouſt the tenant at will of his copyholder, than to 
expulſe the copyholder himſelf: If he does ſo, he 
would, I conceive, in either e eee | 
action as here ſtated. See ante, 157. 00 0 


| "NOTE CxXXIX. pb. 005 1 

| Tut heir may enter and: leaſe before admiſſion (fs 
ante, 162, (z); 285. (P) "and | it ſhould ſeem that of 
conſequence the huſband of the heireſs might do ſo. 
(Cee ante, 289. N. CXXXVI.) But it muſt be 
here underſtood of a leaſe which is warranted by the 
cuſtom without licence; for. if the lord grant the huf- 
band ſuch licence, it might amount to an admittance, 
and . the 1 intent of the caſe. * 


1 2 
14 ; N 


FT - 


NOTE cxl. p. 55 ya Gs 


"Dk or indebitatus aſſumgſit will lie ſor a fine. 
See Dougl. 727. and notes. 3 5 71. and 


Pet. 308. (W). 
oF ſuch action is n6k within ue las of bmi 


tions. See ante, 178. N ons: MY 


24. * 
* ar 1 


vort 


* 
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Draft «ol W Ne. on C70 #174 * Was 74 


4 


Ae ford: canner! compel dhe heir; o accept the 
Lopyhold;" the cun only make proclamation for him 
to ebme in and be admitted; and if he do not claim 


| "4 within the time preſcribed; by the law or cuſtom, he 


may ſeite the lande: And ſee the caſe of Clayron, v. 
 Cookes,” 2 H. gag. and alfo 3 Fr. Wm. 151. 
An fomhe/manors; where the euſtom is- for a "20 
deſcend aſter the manner of gavelkind, it often occurs 
In practice chat the heir will not accept his portion, 
a not being worth the fines and fees: The eſtate be- 
comes at length ſo divided and ſubdivided as to be 
frequentiy ſrittered into triſins, and. the ſhare oſ the 
individual · unworthy of 3 the actuſ- 
"<Q dues. 

. If che dex declines adraiffiong there can ol neceſſity 
"ou E eG lord ; ſince admiſſion is the 
= e fine. See ante, 218. ww 
Dole put "Entering i into the Waser whether 6. 
1 wes or were not, originally villeins (ſe 
5 N. LXVII.) ; yet we may Here obſerve, 

9 5 of that order 4 ohice in ſo ab- 

a 1 , even in this hn and that long after 
the ra, as to hold "Lands abſolutely” at the 
will of their lord, without the power of quitting them 
but by his permiſſion. See 1 Bl. Law Tra#s, 119. 
c. 2 Bl. Comm. 93. ch. 6. and. ſee allo Sir Tho. 
Smith's Commonwealth, b. 3. G 1. 
There were others who were not quite ſo dependent 
upon the will of their maſters, but, though they held 
2 their will, could relinquiſh their lands if they gte 
to do ſo. Jbid. and os As. A 4 2. 


* There 


NOTES AND ILLUSTRATIONS. | 
There was yet a third claſs who enjoyed greater 


privileges, and who could not have been amoved 


from their tenancies while they performed their ſer- 
vices and returns. 1 Bl. Traci, 122, &c, 


NOTE CXLII. p. 292. (g). | 
Fox otherwiſe the lords might alien as often as 


they pleaſed, and fo oppreſs the tenants by the mul- 
tirude of fines. See Co. Litt. 59. b. and the caſe of 


the Duke of Somerſet v. France & al. 1 Strange, 654.4 
The cuſtom can therefore be only ſupported when 


the change of the lord is by the act of Goo. 


| NOTE CXLIII. p. 292. (7). 
Ir ſhould ſeem that no fine whatever can be due 
from the copyholder of common right. It appears, 


even on admiſſion, to be dependant upon cuſtom. In 


many manors there is no fine due on the admiſſion 
of an heir · at- law. See 3 Durnf. and Eaft, 162. 
Kitch. 103. b. Dough, 725, cc. 1 Freem. 496. 
pi. * | ens & 


NOTE CXLIV. p. 293. 60. 


Ir mould ſeem from the reaſon of the thing, that 
an infant became capable of forfeiting when he was 


out of ward. At that time he was neceſſarily ſuppoſed 
| able to govern for himſelf, and therefore ameſnable 
for his acts. Sir Edw. Coke ſays (Copyb. ſ. 59- ), 
. An infant, that is under the age of fourteen, is un- 
able to forfeit his copyhold, becauſe he wanteth dif- 
eretion (ſee Litt, ſ. 59.); and, till then, he is to be 
in ward to the next of his kindred,” &e. Till the 


8 of fourteen, therefore, the ANNE of his 
11 i lands 


\ 


4 


NOTES AND ILLUSTRATIONS. 
- Aands was in others, whoſe acts could not prejudice 


bim, not be preſumed to do injury to the lord. Art 


29 
” * 


ſourteen he took vpon himſelf the government of the 
tenements; and, of conſequence, one  woyld preſume, 
became reſponſible for his acts. : 

But though the infant copy holder, or tenant in 
ſoccage, was out of ward at fourteen; the perſon who 
| held inchiyalry continued under his guardian till twenty- 
one. (See the Iutrod. xvii. and p. 439, &c. } Reſpon- 


| : «ſibility, therefore, did not attach on the military tenant 


till one-and-twenty. The law at length extended the 
age of reſponſibility-to twenty-one, in the caſe of all 
infants. Hence there came a chaſm or vacuum in 
the inſtances of tenants in ſoccage, and of copy- 
\ 4holders: At fourteen they had the direction of their 
lands, and yet were not ameſnable for their acts til 
ſxven years aſterwards! From cauſes how remote do 
eircumſtances of the firſt importance ariſe! Who 
could have conceived that ſuch would have been the 
effect of a change of armour! 


fourteen, makes a leaſe not e by the cuſtom : 
What is the lord to do ? Shall he enter as for a for- 
ſeizure ? The law lays, an infant under twenty-one 
is not bound by ſuch leaſe : He may, at leaſt, avoid it 
when of age. But it would be.replied,. Is it not a 
leaſe till he does avoid it - Our author therefore fays, 
That it ſeems the lord may enter, as for a forfeiture, 
during. the nonage, and hold till the infant diſaffirm 
che leaſe, But it ſhould ſeem, from the obſervation 
of Lord Mansfield, in the caſe of Zouch d. Abbot v. 
Parſons (3 Burr. 1807, 8.), that as, in caſe the ; 
leaſe here made by the infant ſhould be deemed good 


ll JT; _ eſtate would be ſubject to forfeirure; 


ſucks 


* 


NOTES AND ILLUSTRATIONS. 


och leaſe ſhould be conſidered; hot as voidabte only; 


but as abſolutely void ab initio. And it ſhould there- 


fore ſeem; that the lan cannot be e in ing d 


ar MB bs 

As the bcivilegs of the infant of abiding or affirms 
ing his acts when of age, is given him by the law for 

bis beneſt, it muſt be evident that the reaſoning of 
Lord Manifield was juſt; There could be no advan- 


tage to the infant in conſidering this leaſe as voidable 


only, and fo pteſerving an option when of age, 


Should he affirm the leaſe, it would immediately be a 
' forfeiture of his copyhold, and the lord would have 


nothing to do but to retain the lands. If, therefore; 


there could be no benefit from affirming the leaſe, 


where is the utility, of his option? If his only advan- 
tage would be in its avoidance, why ſhould the law 
not conſider it as void ? Its only teafon for deeming 


a leaſe voidable is for the benefit it may y ne to _ '\ 


nnen. 


NOR exLv. pi a 00. 
Wl can only be done without eventually; i.e in 
| aſe the lord refbſe the condition ſtipulated. An op- 


ton is given Him; he may Accept the ten years rent, 
and ſo grant his licence. | 


NOTE CxLVI. p. 5. 62) 


Bur the poſition; that a ſurrender. is to be con- 
ſtrued liberallyz and not as a deed; was denied by 
Holt, C. J. who ſaid that the opinion in Popham was 


of no authority; for it is among the additional caſes, 


and not reported by Popham himſelf ; and there is no 
— the report of the ſame caſe, in 


— 
* 


3. = 


- 
* 
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NOTES AND ILLUSTRATIONS; 


Cro. Jac. 434+ See 1 P. . 16. Fiſher and 
Wige. * 
Nn in the caſe of Fiſher and Wigg 
(I P. Wms. 14. 1 Lord Raym. 622..2 Vf. 257.), 
by two juſtices (Turton and Gould) againſt Holt, C.J. 
that a ſurrender ſheuld be conſtrued favourably, and 
| not ſtrictiy as a deed at common Jaw. And Lord 
 Hardwicke, in the caſe of Rigden and Vallier, ex- 
| preſſed a greater ſatisfaction with the arguments of 


tte two juſtices, than with thoſe of Lord Holt (fee 


3 Al. 734. 2 Ve. 256, 7. See alſo 1 Will. 341. 
and Cowp. 660.) : Though he ſeemed, in that of Lo- 
vell v. Lovell (3 4k. 11.); to be of Lord Holt's opi- 
nion, that a ſurrender ſhould be conſtrued as a deed: 
But, in the caſe of Rigden v. Vallier, he made a dif- 
tinction between words of limitation, and words of 


regulation or modification of the eſtate. See 2 . 257. 
3A. 734. 
Tbe principle of Fiſher and Wigg has been recog- | 

nized in later Caſes (ſee Corp. 660. and 1 Wil}. 341.); 
though that in Idle v. Cooke, is directly oppoſite: 
Which was, that a ſurrender ſhould be taken as a 

_ deed. (1 Pr. Wis. 70. 1 alk. 620. 2 Lord Raym- 
1144; and fee 2 Ah, 101. where it was adopted 
by Fright, J.) | 

In the caſe of Wright d. Burrell v. Kemp 


3 (3 Durnf. and Eaft, 470.), Lord Kenyon ſaid, There 


is no doubt but that a ſurrender is conſidered as a 
common law conveyance, and is not entitled to the 
ſame favourable conſtruction as a will: And, there- 
fore, unleſs the furrenderor has uſed the language 
which will confer-a legal eſtate, it cannot be confer- 
red. In deeds, certain legal phraſes muſt be uſed in 
order to create n * the word © heirs“ 

to 


be 3 


1 


NNorks AND ILLUSTRATIONS. 


to create a fee, and * heirs of the body” to create 


an eſtate tail: But, beyond that, I would ſay, with 
Lord Hardwicke, that there is no magic in parti- 
cular words, further than as they ſhew the intention 


of the parties.” And Abburft, . ſaid, © The inten. 


tion of the ſurrenderor muſt prevail, unleſs it is con- 
trary to any rule of law : We muſt colle& the inten- 


tion of the parties in deeds as well as in wills; togive 
effect to which, the word or may, in both caſes, be 


equally conſtrued into and.” And, accordingly, in 


the principal caſe, the court conſtrued the word or 


into and, in order to effedtuate the intention of the 
ſurrenderor. 

And thus 8 be ſettled upon very 
rational grounds ; and the queſtion, on which there 


| ſeems to have been ſuch. a contrariety of opinion, o 


be now at reſt. 


| 4 
NOTE cxl vn. p- 295. (ﬆ). | 
Qure, Is not a leaſe made with licence for ſe- 


veral years, as much an eſtate at common-law as a 


| leaſe for one year without licence ? * TEST 
pl. 106. Bull. N. P. 107. 


NOTE CXLVIII, 3 . 


AnÞ if a leaſe be with licence, it may be as well in 
the hands of creditors as in the leſſee's hands; as ſuch 


leaſe may be legally aſſigned ad Co 221, without any 


new licence. See ph. 299. 


\ NOTE CXLIX. p, 255 . 
Quere, Whether a leaſe with licence may not be 
3 for the reaſons given in the preceding 
II 3 notes? 


467 


4 


' NOTES AND ILLUSTRATIONS: 


notes? Copyhold lands in general are not extend - 
ible, as otherwiſe a new tenant would be introduced 
without the conſent of the lord: But, in this caſe, 

wherg/the leaſe may be aſſigned without licence, and 
| where the leſſor continues tenant to the lord in whoſe 
hands ſoeyer the term may chance to be, does not the 
reaſon. againſt extending them fail? But ſee poſt. 
327. contra, where Rolle is cited. (See 1 Kull Ea 
2 — AN pager 3: + iP 


5 


NOTE GL. p- 250 G9. 

zs the ſtatute 4 Geo. 2. C. 28. ſ. 5. which gives 
to 4 all and every perſon and perſons, bodies politic 
Aud corporate, the like remedy by diſtreſs and ſale 
in caſes of rent - ſeck, rents of aſſize, and chief ren 
Payable within the time therein ſpecified or thereafter 
to be created, as in rent reſerved on leaſe,” As this 
ſtatute enacts ſo generally, that ALL perſons ſhall have 
the power to diſtrain in cafe of rents ſeck, without any 
qualification whatever, without alluding to any-parti- 
cular kind of property out of which fuch rents-ſeck 
were t© iſſue, without referring to the queſtionable 
wards, &« lands, tenements, and hereditaments; and, 
more eſpecially as it is a remedial law, it ſhould ſeem 
that v6" ogg are equally Winkel" its influence as free 
holds are. | 
8 But note, . were not wichin the ſtatutg 
32 Hen. B. c. 37. empowering executors to diſtrain, 
See Bull. N. P. 55—7. 2 Eſpin. N. P. 19—23., 


Tux reaſon is that the licence is abſolutely at an 


od on 8 alienation of the manor ; for i it was only a 
5 perſonal | 


1 


NOTES AND ILLUSTRATIONS. 


perſonal diſpenſation (ante, 203-): But the leaſe i is 
not affected by ſuch alienation, ſince it is equally bind- 


ing in whoſe hands ſoever the manor may be. If the 
leſſee's felling of timber, or licenſing his tenant ſo to 
do, was no forfeiture before ſuch alienation, it could 
not poſſibly be ſo after it, as his intereſt and powers 
continued as the lame. 


NOTE CLIL p. 299. 00 


Sex Cro. Eliz. 462. pl. 8. acc. But it is ſaid that 
ſuch licence may be on a condition precedent; be- 


cauſe, in that caſe, it does not properly operate as a 
licence till the condition be performed. See 6 Yiner, 


EE 1 (N. e), Pa. I. in margin, cites Popham, 
105, 6. f N e | 


Nor CLIIL p. 299. (0. 
Tnar ſuch licence would be good againſt the lord, 


ſee Hutt. 101, 25 and — "T's eb (N. e), pl. 8p. 


a and margin. 2 
So, in caſe the 1 ee had forfeited or ſurren- 


dered, the leaſe would have bound the lord. en. a 


f and Viner, as above. 
And theſe caſes are with reaſon: For if the <4 be 


made with licence, which is the act of the lord, why. - 


| ſhould he not be baund? And would it not, in the. 


other caſes, be unjuſt that the copyholder ſhould, by 
his own act, deſtroy. the eſtate he had granted? 
Hence it is ſaid in Hutton, that a cuſtom to defeat the 


term by the copyholder's ſurrendering vp his eſtate, 


would not bt good. 


If a freeholder moken a leaſe for years, and dies 


wichou heir, che. leaſe, ſhall bind the lord who takes 
| Tis” by 


* 


«© 
* 
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| NOTES AND ILLUSTRATIONS. 
by eſcheat. F. N. B. 198. F. 241. B. . * 
add ante, 34. (>). , 


NOTE cL1v. ee (4). 


2 8 


Bur it has been ſince determined, that, by a 


grant of the frechold, the copyhold, though entailed, 


= I OO: 3 Pr. . Dunn v. 
Green. | | | 


N ls 


| NOTE ct x. p. 301. (5). 
Bor quere of this? ich den of releaſe would, 


it ſhould ſeem, be conſidered as a ſurrender, and ope- 
rate as ſuch, See Touchſt. $2. 306. Bull. N. P. 111. 


Cro. Jae. 696. pl. 9. 2 Roll, Abr. 494. Surrender 
(C), l. v. (G) and (H); and caſe of Goodritle 


4 Edwards v. Bailey, Cowp. 597 3 ee. 311, I 


1 


NOTE CLVI. p. 30% D. 


F Tas caſe in Hutton is that of Blemmerhaſſet . 
Humberſtone (p. 65.) ; and there is a confuſion in 
that report: In the firſt part of the caſe it is ſaid to 


have been reſolved, that the copyhold was extinguiſh- 
ed; and at the end, that it was agreed that the copy- 


| | hold was got extinct, but that the lord might grant it 


again de novo. See Sir Will, Jones, 41. pl. 2. 


8 The truth ſeems to be, that by the bargain and 
ſile the copyholder's eſtate was determined, was re- 
| linquiſhed or returned to the lord; but that the na- 


ture of the copyhold was not changed by ſuch bar- 
gain and ale, ſo that it might again be granted by 


copy, as its demiſable properties were not deſtroyed. 
PDE 125 Ce. 37. 4. e vol 1 Roll, Abr. 498. 


F 


* 


NOTES AND ILLUSTRATIONS. 
Copyh. (B), pl. 2. Cro. Car. 5213 and ſee alla 
Heat. 710, 720. 

NOTE CLVII. p. 30s. 690. 


Sis ante, 246, N. CVII. 265. (x). 
In ſome manors there is a cuſtom for the perſon 


firſt named in grants for lives to defeat the eſtate of 


thoſe in remainder.. See Lord Raym. 999. 
* Quere, Whether the acceptance of an eſtate by. 
. livery, by the firſt taker, would not defeat them in 


ſuch caſe, Sed vide Row. abi * and pate, 246. 
N. evi. | 


NOTE. CLVIII. E 984. (e). 


Kolle ſpeaks of this more dubiouſly: He introduces 
it with an © wncore /emble.” (Difreſs (I), pl. 32.) Yet 
he ſays 77 33.), it is clear that he could not diſtraia 


the beaſts of the copyholder had the rent been by 


grant, or 1 | 
oel. gab, 8 


NOTE CLIX. p. 307. ( 
In Leonard it. is ſaid, per curiam, that he was tenant 
at will, and not a diſſeiſor of the copyholder who had 
the land by deſcent; becauſe he came in with the ap- 
probation of the lord. (3 Leon. 210. ca. 274.) He 
could not have been a diſſeiſor of the lord for the 


reaſon alleged; And a copyholder, not having the free= 


hold in him, cannot properly be ſaid to be diſſeiſed. 
And it ſhould ſeem that the heir of the copyholder 
who died ſeiſed might have juſtified entering on him 


who was wrongfully admitted, or even on his heir; for 
| _ the | 


* 1 
- 


- NOTES AND ILLUSTRATIONS, 


| 85 _ the dying ſeiſed of a copyhold will not toll an entry, 
' Es. YG 36. pl. r SOIEAS, XX. | 


: NOTE CLX. p. 308. (9 
Ir there be no cuſtom, it is ſaid that the guardian 


in ſoccage ſhall have the copyhold lands of the infant. 


See ante, 293. N. CXLIV. 2 Roll Abr.40. Gardien 
(P), 2 J. 1. Harg. n. (13) to Co. Litt. 89. a. Poſt. 
329 . 2 Vg. 333. = 
See now too the ſtat. g Geo. c. 29, of infant copy- 
holders; and g Burr, 1717. 


* 


NOTE cLXI. p- 308. (05 


Fa e. To his own uſe without account, See the 
cited in the margin. This is upon the principle, 
as the infant is incapable of doing the ſervices, the 
lard ſhould take the profits in order to find others to 
do them, See the Iutrod. xvii, Watkins on the King's 


|  Fitle as guardian of the Duchy of Cornwall. Carthew. 


45. and ante, 230, 1. 442, 3. N. C. Cl. | 
So, the guardian in Chivalry took the profits to his 
on uſe, ſubject to the bare maintenance of the ward: 
See Sulliv. left. XII. p. 123. Harg. n. (11) to 
Go. Litt.. 88. a. It was otherwiſe as to a guardian in 
ſoccage; for he was accountable to the infant when of 
286. See Litt. 1. 1233 and Co. Litt. 89. a. And 
it ſhould be remembered, that, as the lard has the cuſ- 


tody of the infant Sis by eullan, duet cuſtorn muſt = 
_ HW en, | | 


NOTE cIXII. p. 310. (a). 


Ser Lex Cuſt. ch. 35. p. 323, &c. N cites 
on v. ps 44 Eliz, ee 


| Abil 


VOTES AND ILLUSTRATIONS, 
A bill will not lie in equity for an individual copy- 


holder to be relieved againſt an exceſſive fine; it 
being the province of a jury at common-law to deter- 


mine as to the reaſonableneſs of it. But, in order 


to avoid a multiplicity of ſuits, a bill may be bip 
to ſettle à general fine, payable by all the copy 


of ae = 3 Pr. Vn. 185. * del. 


NOTE eLXIII. p. 310. (5). 


| Equity will not relieve againſt a voluntary for- 
ſeiture, nor unleſs a compenſation can be made to the 

lord: See the caſe of Sir H. Peachy v. Duke of So- 

merſet. Preced. in Chanc. 566. 1 Strg. 447+ S8. C. 


6 Viner, Copyh. (D. eh pl. 9. S. C. and Mid. (E. d). | 


Or in caſes where the act of the tenant is in itſelf 
ipdifferent, though amounting to a forfeiture at law; 


as in the caſe of a quaker refuling to take the oath of 


fealty, &c. See Preced. in Chanc. 7. and Viner, 
un * 0) 21.8. 
NOTE CLXIV. p. 311. 00 L 
Down at common law-is of thoſe lands of which 


| the huſband was ſolely ſeiſed of an eſtate of freehold 


and inheritance at any time during the coverture : 
(Lite. ſ. 36.) So of dower in gavelkind - qands by the 
cuſtom of Kent. (See Robinſ. Gavelk. b. 2. c. 2. p. 
172.) But a widow can only claim her free-bench of 


copyhold-lands when her huſband dies /ciſed. - See 


Carth. 275. 2. Vo. 92% and 638. T0: $46, 
 Fowp, 481, * 321, &c 


NOTE 


+ 


CI 


* 


hte uſes on ſuch-ſurrender ; and it will operate as ſuch . 


NOTES AND ILLUSTRATIONS, 


NOTE, CLXV. p. 322. (. 


 -Coprciys me neicher within the Hint, of Zh; G. 


or Car. 2. as to Mills. They paſs by the ſurrender; and 
the vill is no more than a teſtamentary declaration of 


though not atteſted by any witneſſes. See Harg. n. 
(1) and (3) to Co. Litt. 111. b. and 2 Att. 37. 
8 v. Page, and 1 1 Fg. 150 ace. ee 


NOTE CLXVI. p. 322. (z). 
Tnar ſuch a cuſtom is good, fee 2 Brown). 218. 


. Gadbelt.. ca. 22. Moore, 123. ca. 268, and ſee alſo 


J Leon. 81. ca. 122. and Brooke, Deviſe, 34. See 
4 Co. 61. a. and b. contra; and Co. Copyb. ſ. 35. Trat:s, - 
79. dub, And ſee the caſe of Taylor v. Philips, 
1 Vef, 229. in which Lord Hardwicke ſeemed inclined 
to think that ſuch a cuſtom might be ſupported. 

In the caſe of Taylor v. Philips the huſband was 
preſent when the wife ſurrendered, and conſequently, 


huis conſent was implied: But it has been determined 
that · a cuſtom for a feme covert to ſurrender without 


ſuch conſent is abſolutely inſupportable. * 2 Fi. 1. 
Stevens 4. Wiſe v. Tyrrell; and ſee ante, 277, N. 
CXXVI II. bn 


.NoTE CLXVIL p. 322. (9). 


Gro te Tov Mer. 144, 5. caſe of Allen v. Booth, 
acc. Yet ſee the ſtat. 1 Ed. 6. c. 12. ſ. 17. which 
enacts that the wife ſhall not loſe her dower though the 
huſband be attainted, convicted, or outlawed (except 
for treaſon; ſee 5 and 6 Ed. 6. c. 11. ſ. 13.); any 
ſtature, law, «/age; or cuſtom to the. 1 not with - 
N nh 


And 


% 


575 : 
NOTES AND ILLUSTRATIONS... 


| And therefore guere as to the caſe cited by our Au- 
thor from Finch, which does not ſeementitled to any 
credit. See Harg. n. (5) to Co. Litt. 41. 4. See alſo 
Hard. 434. contra. | 7 

| And. note; that, in ſome manors, copybolds were 
not forfeited for felony, even before that ſtatute; and 
where the heir did not loſe the inheritance, the widow 
did nor loſe her dower. See Tayl. on Gavelk, ch. + 
Robinſ, on Gavelk, b. 2. c. 4. . pe | 


NOTE cLXVIII. P» 324 (e)- | 


A WoMan may be of the homage in a cuſtomary 


court; and even in a court- baron to t, &c, Bur 


Tr See 


NOTE CLXIX. . 20 (75 


CoyynoLDERs owe no ſuit to the court-baron as - 


contra diſtinguiſhed from the cuſtomary- court, nor can 
they act there in the capacity of ſuitors, The ſuitors 


to the court · baton muſt be frank-tenants. If the lord 
has two or more frank- tenants holding of his manor, 
he may oblige them to attend: —If he has not, he 


cannot hold ſuch court. N =_— 210, 


NOTE CLXX. p. 325, G. 


Wuo can read of ſuch a cuſtom without being im- 


mediately reminded. of the Retrait Feoda} and the 
Retrait Lignager on the alienation of the fief, which 


took place in ſo many countries; and indeed of the 


jus retraFus which was known to ſo many more ? 
«© In many countries (ſays Mr. Butler) where 
— tenant ſells his fief, the lord has a jus retractus, or 


retrait 


* 
9 


. 9 
NOTES AND ILLUSTRATIONS. 


rteirait frodal, by which he bas a right to become 
himſelf the purchaſer” of the fief on reimburſing the 
(ranger the price paid by him for the purchaſe of it, 
and the coſts attending the purchaſe. In many coun- 
tries 'alſo, the right of the heir is conſulted by giving 
him the retrait Tignager, by which, when a fief is ſold, 


à relation of the vendor, within a certain degree of 


parentage, may entitle himſelf to repurchaſe the fief 


dy an offer of the purchaſe· money, intereſt, coſts, and 
- expences, or, as it is termed in the writ, Offe de 


bourſe, deniers, loyaux- couyts s parfaire. N. (1) to 
. Litr. 64; a. f. v. (6). See alio Dalrymp. Frodat 


Property, ch. 3. ſ. 1. p. 88. and pop. 326. . N 


W Tra#s, tr. III. p. bh ee 


NOTE cLxxi. p. 32. (9). 
Tax fine ſhould certainly be proportioned to the 
le duration of the lives of the ceſtui que wies: 
he lord would, in this caſe, be compellable to admit 


| the heir of the deceaſed tenant, according to the debg- 


nation of bis own grant. And though the court would 
not, on the application fot. a mandamus to admit, give 


| any opinion reſpectiog the reaſonableneſs of the fine 


(ſee 2 Durnf.,and Eaft, 48 5.) ; yet, if it ſhould be 


conſidered as unreaſonable on al eflment, the tenant 
might juſtify a refuſal to pay it; and the court would 


equally interpoſe and aid a F LIN Log 
HAS IS et tho { 


NOTE cLxXII. p. 330. (). 

Ir has been adjudged, chat the ſtatute of Car. 2. 

does not extend to, copyholds, . 3 Levintz, 395.7 

1 Lord Roym, 132. And ſee x Hep n. 157 to Co. 
un. 1 2. | 


NOTES AND ILLUSTRATIONS. 
The ground of the deciſion in Levintz is ſtated to 


be the prejudice to the lord which would otherwiſe be 


occaſioned, as it would infringe his privilege of ap- 
pointing a guardian; or, at leaſt, would take away 


the cuſtom to appoint z with which the ſtatute did not = 
Neem to intend to interfere. And ſee run, ubi . 


bra. 
It there be 30 . 
guardian, we have ſeen that the cuſtody of the infant's. 
copyholds belongs to the guardian in ſoccage (ante, 
308, N.CLX.); and, therefore, though the appoint- 
ment by the father, under the ſtatute of Charles the 
Second, ſhould not be good againſt the cuſtom, yet 
might it not be ſupported againſt the guardian in 
ſoccage, where there is no cuſtom to interfere ?* (And 
ſee 2 Wilſ..129. Roe d. Parry v. Hodgſon.) And, 
as copyholds are equally within acts of parliamedie- 
as freeholds are, where, no prejudice accrues either to 
the lord or tenant (ſee ante, 164. N. LXXVIII. ). 
might not this ſtat. be conſidered as embracing copy- 
holds, where the cuſtom is not concerned? The 
rights of the lord, or of the perſon entitled by cuſtom 
to the wardſhip, ſhould be protected; but the reaſon 
fails as to the guardian in ſoccage. However, as the 
guardian in ſoccage ſeems entitled to the cuſtody of 
the body, notwithſtanding the cuſtom (ſee page 329.), 
it ſhould ſeem alſo that the father may, by that ſtatute, 
appoint a guardian to the perſon of his child, if he 
| cannot affect his copyhold property. See the Statute 


WE c. 24. f. 8. (2),. Mes. 


NOTE cLxxIII. p. 330. 5 
Co. Copyb. 1. 25. Yet it is ſaid that, by cuſtom, 


A — * pay a relief. Com. Dig. Copyh. 
. ” | (K. 11), 


— 


| 


NOTES. AND ILLUSTRATIONS. 


(K. a1), cites Jones (Sir Will.), 133. And' ſee 
2 Bl. Comm. 97. ch. 6. 
Perhaps theſe poſitions may be thus med; 
If a copyholder pay a fine on his admiſſion as heir, 
it would be abſurd to ſuppoſe him obliged to pay his 
relief alſo: For wherein does the relief differ from the 
fine?—(See the Introd. xvi., and ante, 24. N. XXII. 
155. N. LXVI. 163. N. LXXV.) But if he pay 
v0 fine on ſuch admiſſion ar heir, (which is the caſe 
in many manors,) a cuſtom for him to (cad 
. 


Kitch. 122. 4. 2 Will. 162. cr. 
Aliter of tenants-in-common; My have wal 

_ eſtates. / See 1 Lord Raym. 631. 1 Fr. Wis. 21. 
And it ſhould ſeem that, in caſe of coparceners, 
the admiſſion of one would be the admiſſion of all; 
they all being but one tenant, and having but one 
freehold at common-law. See 3 Leon. 13. 64. 30. 
Cro. Car. 521. Stat. Hibern, 14 Hen, 3. | Bro. Co. 


8 Parcen, 3. Litt. 1. 241. Co. Litt. 163. . &c; 


But when one coparcener dies, the others (or the 
heirs of the deceaſed) muſt be admitted and pay their 
fines : For although coparceners tate but one eſtate, 
they tranſmit ſeveral to their heirs. See Calth. 64. 


Co. Copyb. ſ. 56. Tratts, 130; and ante, 73. 


So of tenants· in- common. Co. od: . 36. 
Trafts, 130. 

But otherwiſe of joint-tenants : for when one Joint- 
- tenant dies, the others take his ſhare, and continue in 
on the original admiſſion. See Co. Copyb. ubi Sup. 
Lich. 122. . Fiſher on Copgh. 87,88, 


3 9 NO Tk 


NOPES AND 1LLUSTRATIONS. 


NOTE CLXXV; P. 331. G9. 8 
Sex Co. Copyb, . 4t. The ſtranger having no- 


thing, could, of conſequence, ſurrender nothing to the 
lord. But if the heir accept an admittance, know- 


- Iigly, according to ſuch ſurrender, he ſhall be con- 


EE cluded; as it was his own act. This admiſſion would 


be confidered as a new grant, and, conſequently; a re- 
linquiſhment of his old eſtate. And, I ſhould con- 


ceive, that if the heir ba been admitted before the 


ſurrendef by the ſtranger, it would have made no dif- 


ference in this reſpect, the ſtranger having no more in 


the premiſes before the admiſſion of the heir than he 
could have had afterwards; and the preſumption 
againſt the heir would have been the ſame ; i. e. that 

he had relinquiſhed his old 2 had n 


new one. ah 


NOTE CLXXVI.. p. Korg ().. 
Tux grant of twenty loads of wood to be taken by 
the grantee out of the manor of Dale, &c. ſeems more 


| nearly to reſemble” the fiefs de cavens and Ye cameras 


than any thing elſe : Thoſe were permitted at a very 
early period ; and perhaps theſe grants of wood, &c, 
are to be ſupported upon the fame grounds. N 

he fiefs de cavens and de camera were grants in 
the nature of penſions or corrodies, of à certain ſum 
of money, or quantity of corn, &c. to be paid or de- 
livered, out of the treaſury or granary of the lord, to 
the grantees, at certain times mentioned in the grant, 
See Fleta, lib. 2, cap. 7. F. NM. B. 230. &c. Sulliv. 
leck. vi.  Butl. n. (1) to Co. Lite. 64. a. J. II. 

And ſee alſo Stuarts View of Soc. in Err. b. I. c. 2. 


ſ. 3. p. 42, 3. 


K K "NOTE 


2 


7 


he NOTES AND ILLUSTRATIONS.” 


NOTE et en p. 334. . 


1 i reſpect of the damage done to his intereſt: 
I, d Fos if the forfeiture be by reaſon of any act of the co- 
PpPpholder, which is injurious only to the tenant for life, 
And Wortes no diſheriſon of the eſtate, the lord in re- 
3 8 can wy Longs Aa a al. See ante, 
— l II} 
NOTE XXVII. p- 334. ta 
„ 8 courts always lean againſt forſeitures. But 
f the forfeiture mult, in all caſes, be known to the 
lord, before there can 8 "oy ner 
247. (c). 
See further of Aiſgenfarion]. Com. Dig. Copyh. 
(M. 8). Viner, Cupyb. (A. d). Fiſher on Copyb. 
12. 3 Dur end Eat. 173. ; 7 | 


WE NOTE CLEXXIX. p. 338. (). 


Mz. Harcrave very juſtly. remarks, that this 
tt Piſtinction in Rolle may be doubted, for the cri- 
- terion of forſeiture of a copyhold by alienation ſeems 
to be the 4 paſſing of an unlawful eſtate, to the 
oY Ilord's prejudice : And, in the caſe of the feoffment, no 
© *_ _ Intereſt can paſs ill livery ; nor is it ſtrictly true that 
„„ feolfee may at any time perſect the conveyance, 
3 | For it is poſſible that, before livery, the feoffor may 
© _ _ _ revoke the power of attorney, or the attorney may 
— die, or refuſe to execute his authority:” And he di- 
tdtecds vs further to 3 Leon 109, and Caab. wy. See 
3 5 eee 5" F%y 


"2% 


* 


, 
+ 
7 
5 5 
1 
- 
— 


2 a #2 


1 


cm 
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4 f ho . 


2. For the 


1. Though the mulier abates, (after 8 deſcent,) the iſſue of 

© baſtard eigne has both the right of {Tons and 
the right of propriety, Page 31. 

2 caſts the freehold on the iſſue before his 

entry, or before the mulier can, abate, 31. 

3. So the entry of the younger brother does not abate the | 

elder brother's right, 28. 8 

4. Nor can the poſſeſſion of the heir be abated before he is 

actually poſſeſſed, 45. See 376. 


: p Nor ſhall the heir have treſpaſs againſt the abator before 


entry, 45. See 376. 


6. Where a warranty attaching on the heir, bars him 


againſt abators, intrudors, Fe. 136. 
7. See alſo Baſtards, Diſſeiſors, and Eni. 


1. The freehold wol net Be in abeyance, 350 be XX. 


2. On a leaſe for years to A. with livery, — to 4.8 
right heirs, the freehold is in abeyance, Qc. and the 
remainder void, 97, 98. 

3. And ſo if limited by way of uſe executed, &c. for the 
| freehold cannot reſt in abeyance or expeRtancy till 
the tenant for years dies, 08. 


4 If tenant in tail be diſſeiſed, _ releaſes to the difſeiſor 


all his right, this is ſaid to put the eſtate - tail in abey- 
ance, Cc. 127, and n. (a). 
5. Parſons ſeiſed in right of the church, had only eſtates 


- for life, and the freehold was in abeyance, 110, S . 


See Biſbops. 
1. Aion ought not to be above ance for the ſame thing, 


2. Baut iert actions may be for different rights, 48. 
See title Courts, Treſpaſs *. 4 


eme o pt Bla 5 


* 10, and Notes. 72 ; i 
KS. 2A ; Adnittanc. 
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INDEX 1 


„ FHIEN I. [Admittance into the ſeud, Introd. xvi. 345. 442, 3. 


I +. 


2 


. 


5 N 


2. Of an heir at law, ir . 162 230. 371, N. XXII. 415, 
N. C. | 


N 60, N. CXXXNVI 
Of a perſon by marriage, 108. (J). 4 - 
8 461, N. 22807 x 
4. Of a ys when neceſſary, and when hoe: 187. 
224. 289. 290. 410, N. LXIX, 429, N. LXXXIII. 
469, N. C XXVI, CXXXVII. See 448. | 
1. Admittances ot to be according to the ſurrender, 


2, 
6. To ed fat be Bede relates, 289. 4153 16, N. 
LXXV. 438, N. XCIV. 


. This admittance of tenant for life, is that of him in re- ! 


©. mainder, &c. 163. 


2 9. So of one joint-tenant, 3s 8, N. CLXXIV. 


9. Or copar (2.), 41%, N N. CLXXIV. 


10. Aliter of tenants in common, 418, N. nyt 
11. Admittance of feme-coverts, infants, e. 231. 2 
12. By attorney, 216. 252. WW, N. CXIIL. 


13. Out of court, 250. 447, 


14. Of 2 not named till er dated, 259. 453» 


CXXI. 
5 1 copyholder in fee ſurrender to the uſe of 4. for life, on 
A. death he may enter without any new admit- 
tance, or paying any fine, 194. 
16. But generally a fine is to be paid to the lord upon all ad- 
mittances. See 195. 


1 A. ſurrenders to the uſe of B. who before 1 | 


ſurrenders to the uſe of C. who is admitted, yet no- 
thing veſts in him, &c. and the admittance of C. was 
not the admittance of B. 275. Sed vide 283. 457, 


N. exXXX. 


18 Admittance on a conditional ſurrender, 276. 
"I 9 an heir may ſurrender, Qt. before admittance, 162, 
118 287. 291. 8 „16, N. LXXV. 459, N. 
8 C1 461, N. C XXIX. S 
20. But not a ſurrenderee, 290. 415, N. LXX 
i 95 


| 21. If land of nature of Borough. Engliſh be ſurrendered to 


one and his heirs, who dies before admittance, the 
e ſhall be admitted, becauſe of the word 


22. 1 a cuſtom ar ot of court into the hands 
of two cuſtomar 


re bit * is good, 287. 
23 · An 


0 


tenants, à ſurrender to the heir of | 


} 


Admittance= 
23. An heir during nonage is not bound eee 323 


4.— 


N 


Ad 


dlimation of Feads, ie. — * 5 1 
7 Origin H otro be without the od lee. Introd. ' 


n 


ai tall, „ 


or tender his fine, 286. | 
24. Of ſeizure on not coming in to be admitted, 230, Ec. 
286. 442, N. CI. 458. N. CXXXII. 462. ö 


25. See the form of an admittance, and by what words X 


entered, c. 284. 


"5 26. And the dodtine of admittances, c. 275 to 289. f 
27. Lure, Whether admittances may be by implication, . 


280, 291, 282. 287, n. (5) 457, N. CXXX. 


28. How to compel the lord to admit, 157. 256. 286, 7. 


413, N. LXXII. 
For fines on admittances. See title Fines. 

29. In admittance on ſurrenders the lord is only an inſtru- 
ment, 193. 255. 452, N. CRX. 


30. And the perſon admitted is in from the furrenderor, | 


218. 257. 439, N. XCIV.,' 452. N. CXX. 
. Aliter on a grant, 5 N. ens 452, N. CXX. 
* Who may admit, 198. 284, 447, 8. 
35. A copybolder may _ on _ who has bo OT 
fully admitted to his e one 191. ( 7 
o 


* 


IR 


ldd ig 8. 


© WA 


— 


iv. 58. See 37 1 & 381. 
2. When liberty thereof given in three caſes, 51, 2. 


3. Nor could the lord alien his ſeigniory without cons 5 
ſent of the tenants, Hurod. xiv. 81. See 375» _—_ 


N. XXIX. 


4. Two manners of alienation; by fine in . court, and 


by feoffment coraꝶ paribus, 100 375, N. XXIX. 
5. But no alienation witflout ſome act of notoriety, 102. 


S. Of "ent among the — 3793 wy 


8 110. 116. 
| *. Rive feadal ＋ Kgmager, 475, N. CLEX,. 
&'3 


„ Fine 


1'N D E X 43 | 


Age 2 Wye” * xyli, 33%» N. L n N. 


— 


i - - 1 * * * 


| mat . tee. | TERA 
Prat 12 Fipe on alienation. Ses Fine on Minton | 
| o. See Attornment and Livery. 
K 11. e ot to forfeit fo Alienation, 52. 
5 ms 1. Derivation he; term, 332, N. v. 3 
LI 2. Oppoſed to feudal property, 2. 362, N. Ww. 
8 2 Ie gave birth to gavelkind (.) 2. 353, N. > — 
5 4§. Prevailed much in the Saxon times, 2, * | * 379- [ 
ITY 3. Continued Tae. N a V 5 
rathena— in Wills 386, |, | CN 5 
Amme. se, 312. 8 2 = 5 | 


3 - ven ah . 


0 5 n A feudal earldom, 359, 360, n. 


Ar . When and for whatend invented, Ge. 48. 
2. An affiſe and writ of entry of like nature, and bar a > 
: other, 48, 
3. Money given as attornment, will not found an afſize of 
rent, Sc.-89. 


8 4. Plaint in nature 1 a copyholder, 27 
4 3 Attorney 1 ; Copper ae not within the tut of Maron to make 


attornies to do ſuit, 184. (z). 


- 


Ack a 2. Surrender by, 216. 438, N. X CI. 
5 | 3: Admittance, * 450, N. CXIIL 
; Atternmant-- 1 Wh 25 — — Derived from the foudal law. Hitred. 
1 5G iv. 8, . 


.” The reaſon why inſtituted, &e. 87, 82. 
4 3 . Why continued after alienations became free, $2. 
7 46; Makes no. difference or variation from the original 
grant, 82. 84. 
"WEE 5. Secret attornments not cram paribus, bow ne.. 


3 Where rights muſt paſs by grant and attornment, 7 5. 
J. Til attornment * paſſes by the grant, 1 


* 


_—_ 


„ COM N D x. 
 MAittornment— 


485 


8. In what caſes, and how, and to whom to be made, $3. 
9. It muſt be made during the grantor's life, 89. 
f 10. He that owes the ſervices muſt make the attornment, 84. 
rs 11. On grant of a rent charge or ſeck, the tenant muſt at- 
.. .. torn, 85, 86. 
12. If the lor grant. the ſervices to the tenant for life, the 
n remainder man muſt attorn, 86. | 
a 13. Where attorament paſſes the 88 or not, 88, 89. 
14. Why tenant for life muſt attorn on grant of a re- 
mainder in fee, go. * 
13. Where — 40 attornmęnt of either tenant for life, or years, 
is good, go. 
16. Where the tenant ſhall be compelled to.attorn, or not, 
103. | 
17. Where * forced to attorn to his enemy, (.) 
. 103. | 
18. On a deviſe —— needs no attornment, 104. 
19. Eſtates paſs by fine, Sc. before or without attornment, 
N 20. - for twenty years leaſes for ten, the ſecond 
, 8 muſt attorn to the grant of him in reverſion, 94. 
21. $0 where one leaſes for life, and then grants the re- 
* verſion for life, &c. 94, 95. 
22. Where tenant in fee grants an eſtate for life, &c. he 
A yet attorn on the lord's grant of the keignory, 
4 
23 Otherwiſe, if be grants for life, .the remainder in ſee, 
there the tenant for life muſt attorn, 84. 
24. Where a remainder is granted for. life, if the tenant in 
a poſſeſſion has not attorned to him, he/canngt attorn 
x do dim in the reverſion, 84. 
25+ Where the diſſeiſee cannot attorn to the lord's grant of 
« a rent, 86, 87. 
26. Ang of one Wintenant is good: for the whole 


27. So they may releaſe to each other ES attornment of 
the tenant, 92. . g 5 | 

28. See title Fends and kings 

29. Aboliſhed, 81. (4 0. 5 


Avermant= | opens men 
DIAG — 


— * See Lord und ＋ and 38. 
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| Ze 47 FEY ny 5 
1. N 4 huſband is ſeifed far right; he has the "2 
pf poſſeſſion, and ſhe the right of propriety, 108. 
| Fe 2. And {formerly} if he had alened it, ſhe was put to her 
3 „ writ of right, 108. 
3 2 For he could commit no diſſeiſin on her eſtate, tos. 109. 
„ VVV 


we Andi 0H . 32 N. 8. ſhe has en actual entry, 109. 


4. 
* 


rages Rfielly obſerved by the old Germans, &c. 
2 12 2 Chriſtianity, 108. 
. Formerly with confent of the lord. Intred. xvii. 108, 
3 (). 25 N: XII. 460, N. 24 AL 
* 3 2 Fines: on marriage, 325, 2 N. CXXXVI 


* Feadal, BY EY ir bs 2 42 5 5 1 
8 FOO 4 3 : Es 
dd fvoctſont/ age why, 29. 


15 2 baſtardy is. not to be alleged after the. 
* | parties death, 30, 373, N. XXVI. 
4. Subſequent marriage legitimates them by the 805 and 
© anion law, but not by the feudal ot our law, 29, 
30. 369, 70, N. XIX&. nab 
. e Vet ther perſonal deſecti die with their perſons, 30. 
8. And entry of the iſſus of baftard eine gives a right both 
. 7 of poſſeſſion and propriery, 30. 
J. But where _ bas emiered, bis re-entry gains only a 
| yy ht of on, 31. 
7 8 — . *. Norimaha 6 Gli viſe; in ventre ſa 1 mere inherit, 


1 g —_— 9% Wesir 9 '&e, the iſſue Ale eigen has 
\ bund 
10. And pes. the mulier be an infant; yet a deſcent to the 
iſſue of baſtard vigns dars him, 32. 8 


5 . 1. Trin by battail, bow and when introduced, and hs + 
Yah i -_ - reaſon of its practice, 47. 11, 377, N. XXXI. 
3. When, and on what gs it —_ to be diſuſed, 
=: . * Wh of 8 
aua. 85 „ 3 None 


* 


* os 437 


6 2 1 tl 
2 89 None bet freemen es be the chanipioas therein, 135 · 
e _ 151. 


Biſhops, ke. 1. Biſhops, Abbot, Us how din e of ces chk 


109, 110. 


a. See and nore the hiſtory of their encroachments 110 fo 
1120. 


i And ſee titles Diſcontinuance, (4 (5 (6); and Ans 
tien, ()). 


Bac-lend— E Among the s 389,901 . 


" 7 4 C ay | 
Church Church- Lands, 1 
I, be th arg of ch hurd's anten fate and even, 
110 1 120. b 
. A ſucceſſor gains no right of pad gan where the prode- 
ceſſor had none, 36. 


9. He pays no relief, &c. bor thoſe lands are in free alms, 


4. Ses alte title Biſhops, &c. 
Claim and Mc 


4 : 


* 


1. See the difference e | 


| | of liberties, 39. 

\ 2. Whete non-claim within a year and a day is laches, or 

5 A 
42 Go; 

3 19 9 * 

Vo Commons— - Earioguifhment es 880, ayry Xe; XCVIL 


| Condition" 2. Who ſhall enter on breach in the caſe'of copyholds, 


181. 429, N. LXXXII. 


2. The perſon enteri is in in Alam *, 1 n 
pay no fine, — | $7 
4 ;. Of hmm the breach, 207. 


| Conformation maths 1. A confirmation defined 2 — 5 
7 2. By what words created, 29. * 
5 3: It's nature, 392 · N. N, XL" 


CO. * * * * * | 
Confirmation- IE 9 9 Nenne 
Ir sh des not * create any eſtate, Oc. ** | 
; | 5. Wherein it differs from; a.celeaſe,; t. 75, 77. | 
3 5j. If for an bour, it confirms an intereſt in lee, 7 76. d 
"i N Cen the E/tate, Lraſe, Drmiſe, or Term, 763 
INT FORT 170 392» N. XXX IX. ” f wid 


A e r io Oe eter the Land for part of the term, Bid | 
* g- Vet a confirmation-.to tenant for life, does not extend 
ol dee e him in remainder, 77. 
10. And quere, if a confirmation to. one diſſeiſor ſhall enure 
wr. ban 30 o both. * 
11. Where it ſhall de explaingd by the haberidum, 775 78. 
N 12. A bare confirmation of one Jointenanr to the e 
hp . makes no alteration, 78. 
| 13. Otherwiſe, if the habendum gives the ſole eſtate, 78. 
5 14. 8o : a mere conſitmation to tenant ſop life, and his heirs, 
1 N does not enlarge the eſtate, 78. 


155. Otherwiſe, if it ene, the land to him and bis 
heirs, 78. 8 


I ou 156, How a-coufirmation amen to a new grant, 79. 
EG - ys The lord by confirming: the eſtate, does not pals his 


ſeigniory, 79. 


259 Nen right i in the; 


18. But a releaſe of all his ys extinguiſhes the ſeigniory, 


omits 251 ni 1% 


= 19. The Jord's confirmation may abridge the * : 


| ſervices, 8. 
20, But cannot enlarge them, or ere new, 81. 


21. 3 a villein to one wl WINK him — 5 


. paſſed nothing, 80. $4 8 


| 3 1. 8 the other's eſtates, 29. 


2. Contra, If one of them diſſeiſe the other, 29. 


3. Of admiſſion of—incaſe of copyholds, 478. *. 


1 CLXXIV.. | 
*%y . ne 26401511 LT EN — * 


aii one a LL 
4 | 4. They are — at vill, and villein tenures, c. 155 
EL ; 156. 409, N. LXVII. 
„ | | 3. Wherein they differ from other eſtates at will, 15557 
e 7 136, 406, N. LXVI. 40%, N. LXVIII. = 
| [+ The poliioa of the copier is tht f te tor 
| 409, N. LXVIII. N 


I. "Origin of ard, x xi. 1 18. i 407, N. LXVI. 409, 


| - X , 5. In 


an he 


p 6. But he cannot now de ouſted by tbe lord while be per- 


was > 


"gt | 


| 7. Nor ſhall the lord's 2s pee 


* * 33 4 


whom the freehold rewains, 409, N. LXVIIL 
— 429, N. LXXXIV. 5 


forms his ſervices, 155. 15 '57- (0). 
ice/him, 209. (p). 202. 
44340, N. LXXXVI. oo Nui. 
8. Conveyance of e 2 185, (a). 157. &c. 408. 
410, N. LXIX; and ee. Admetrance, Surrender, &c. 


. 9. Surrender and e 7 4 not create a new eſtate, 


430, N. LXXXV. 456, CXXVII. 


10. How they are created and guided, 260. 


11. Their deſcent gen by the rules of common law, 
158. 


1. Ergo they ſhall not go to the half-blood, #58. 
13. And there ſhall be a poſſeſſio fratris to. make the ſiſter 


heir, 161. 


14. Alſo the heir is in poſſeſſion, and may enter, &e, before 


admittance, 158, 163. 
15. And by bis nee l d e eftate in bie, 


16. PI he repreſents his anceſtor, ſo does his heir, 159. 
17. But has no power to diſpoſe, c. until adus! poſlefiion, | 


Se. 159.5 
18. 3 4 claims (by & deſcent) muſt be heir to him 


* bo was laſt ſo poſſeſſed 160. 
yholds in other reſpects do e eee 
ture of freetiolds, 160. 


W For they are not aſſets in the heir's hands, 166. 
2 1. Nor do they carry dower, or a tenancy by curteſy, 160. 


22. Nor ſhall a deſcent take away an entry, Ce. 160, 161. 
23. Nor ſhall they be taken in execution by elegit, (Q.) 185. 
24. In what caſes they may be entailed or not, 165. 175. 424- 


235. Where they have been uſually granted in fee, a grant to 


one in tail, or for life or years, is good, 194. 425. 


26. Where a copybolder, or his lefſee, may maintain 


ment, or not, 213 fo N 436, N. X CAI. 


27. What 2 copyhald eſtates, 189 to 


193- 


28. How entails of ma y be avoided 174. 427, 8. 


209. The particular tenant holds 97 the lord, and not of him 


who created his eſtate, 173, 174+ 


. 30. By what means — may be extinguiſhed or deſtroyed, 


222, 223. 200000 440% N. XCVI. 451, N. 
E * > N. V. CLVE 479, N. CLXXV. 


31. What 


\ 4 EC 88 
L435 


3 * » „„ 


— 2 


b, kee. —, 
Ji. 1 ! 


—— 


2243. and tit. Forfeiture. 

32. Neſcous and Replevin are forfeitures, 243. | 

37 Forſeitures for treaſon, "felony, outlawry, Se. F or 
Waſte, (vide Waſte,) 240, 241. 


2 30. | Wheſs forfeiture of far extends to the whole, 217. 246, 


37 Who to take advantage of the forfeiture, 240. 244, 245. 
. Where preſentment 1s neceſlary to' make a fortexture, 
231. 2464 278. 448. 
f As On an entry for a forfeiture, the lord mall have the 
'-emblements, 250. 446, 7, N. CXIX, CXX. 
8. Where forfeitures are diſpenſed with or purged, 247. 


39. A eg lord ſhall not take advantage of a waſte 
done in the time of his predeceſſor, 249. | 
10. If tenant for life furrenders to the uſe of N fee, 
it is no forfeiture, 190. | 


bx a, non-appearance at the lord's, court is a forfeit- 


ure, or not, 229 
4. Surrenders of de dow ebe made, Ge. Ses 191. 
251, 252. 300. See Surrender. 


3 43. The effect of ſurrenders in general, 190. 252 to 266. 


44. The operation and effect of ſpecial lurrenders to uſes, | 


&c. 254 ü 273, 274. 285. 289. ; 
45. Of ſurtenders an condition with limitations, ef. See | 


254 te 273, 2 | 
*: 46, eee uſe of laſt wills, 194- 273+ 274: 


338. 
47. Of . grants, leaſes; releaſes, &c. 188 to 302. 


| 2 Of a releaſe on a diflfifin, 193 


49. But guere as to a diſſeiſin of HW 302. 309. 
30. Of fines payable on-admittances, &c. 194, 195. 


. No fine is due either on a deſcent or aendern, till ad- 


maittance, 218. : 

32. Hot to be demanded and affeſled; 218. | 

' $3- Said, in caſe of a widow's eſtate,” 1 Sed 
quere, 223, 224. 

8. Too years valuean unreaſonable fine, if oh a ſurrender, 


| 9 
. 35. 3 55 a forfeiture, G it n wie 240. 
356. Refuſing to pay a fine (reaſonable) is. 2 kfeiture, 291. 
pay al . Ofcomnen Debt les for doch fines, 291. 308. See Fines. 


See 222. 244. 
59- ine 


R 
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| 309. W may be dl by copy, 215. 123. & 331, 


60. A copyhold cannot begin at this day, 435. 
| a 61. A wy e e may take botes, 236 8 
. „ enter on one who is wrongfully admitted, 101 
: 5 457, N. CXXIX. | 
63. May waive his copyhold, 292. 462. 
64. Copyholder for life ſurrenders to another for the life of 
ſuch other, who is admitted, 25 5» 7+ 451, N. CXIX. 
452, 3, N. CXX. 
69. Heir accepting a new grant, 339% 1 1. 479, N. CLXXV. 
Oft copybold courts. See 221, and Courts, infra. 
Of copybold cuſtoms, See Cuſlomt. | 
Of lords of manors, &c. See Lerd and Tenant,- and 
| Manors. 
| What ſtatutes extend 8 See Stay 
. 8  Twtes, (33 


Courts" 1. Juriſdiction of the Barons. . IJ. 
WE hen grants, c. were omitted to be made in Jord's 
courts, and transferred to the king's court, 47. 102. 
3: Where debt lies in the king's court for damages given 
| in the lord's court, 221. 157 
4. Alſo debt lies in the king's court for fine in the lor. | 
| court, 308. 
5. What a hs lie in the lord's court, 2214. R 
| 6. When cauſes were drawn into the king's courts ds 
ws country judicatures, 48. 
n 7. Court- baron muſt have WS free-ſuitors, 431, N. 
8 LAXXVIL 
_ 8. Cuſtomary-court, 210, 212. 432, 5. 
; 9. Theſe are often confounded, but are really dtiag, 


e e Or the jlged a and ſtiles of thoſe courts, 210. 432, 4. 7 
11. Where to be held, 250, 447, N. Cl. 
* 12. Tie lord is chancellor, Oc. 8 80 falſe judg 
wmmauent, &c, Tae, x6. 309. 
c. 1. Though a leaſe is a covenant real, jrhs leſs is aly 
| + bailiff for the leſſor, 34. 
2. Adiflcifor and . — 2525. 
3. 8, lotd by eſcheat, 34 (0), 


cui See 19. 3 
18 P . $ $5 * | n 3 N 15 2 Curieſy— 


* 


1 * 5 * K 


-_ 75 None of copybolds unleſs, by ſpecial cuſtom, 160. 3 
1 Where the wife was not admitted, 287. 


3. Of lands nn after marriage, e f oh n. 60. 


ae ate . : 
* How jt, Ge. my NL n. 

1 _— 1 G 600 5 Fi 
urs, | . Taken fishy, 414, N. LEXIT, 44, N. LEXVII. 
| 5 2. To grant 7 fee will warrant a grant to one and bis 

8 bleits, 194. 425. 
3 · To grant for lives, 273, 326. 
4. When they remain, if the copbols be ſevered from the 
_._____m1anor, 208, 9. 
5. Cuſtam for a cher ſor life to name his ſucceſſor, . 
. 6. For 3 to alien N he can ** 12 * 
5 325, 345» 6. 82 
7. Executor > PN. 42 I. 
ENT D 
2% 1 8 : | TH 
Death— + 'A civil death 1 not take away an entry See 
WES. - >. 7; ra 
Dedi— 1 x as to n. 139 TY 140 and 401, 
: 1. Feuds become deſcendible, Intrad. xvi, 2z . 347. 


1, N. XXII. 


XI. 
+ Ri 5 2 ſons, Trtred. XVi. 8 353» * k 
4. Right of primogeniture in military fe ntrod. xv 
| 3 , &c. 4. VII. 358, N. XI. 

8. To 3 Intrad. xi, 925 354, N. YL 
ow? Repreſentation, 4. and n. (9), 12. 32515 
l To females, trad. xvi. 11, 12. N. Ui. 

5 


2. . To fuch ſon as the lord ſhould chooſe, Intrad. xvi. 358, 


. 


„ 


Firſt- Jp rengat 13. 354. N uv. 
Feudum Novum. 
9. ee, I 4+ (i). th, 
10. Excluſion of the — liv, * (9, 60. * 
11. 


C 


| 


Dea 


=— 


KN $$ 303 


n 


11. Ot the'maternal line, 19. 366, N. XVII 
12. 12 oy brother to the "rg 192.” 405, 


13. Of copyholds, 158. 414, N. LxXIII. 


14. Deſcent is favoured, 141. 402, N. LVII. 
15. When a perſon ſhall be in by deſcent, 95. and tit. Re- 
minder. 


We 16. Surrenderee of copyhold land dies before admittance, bis 


heir ſhall be in by deſcent, 220. 288. 


: 17. Of tolling entries. See Entry.  - 


18. A deſcent (generally) creates a tee do ba, 21. 23. 
19. A deſcent does not bar the entry of * coverts, 
non compos, E. % 
20. A * is incident on a right of paleſion, o ora Sw | 
caſt, 24. 
21. Chattels cannot deſcend, c. 46. 
Ses title Baſlard and Entry. 


| Deviſe of lands before and ſinee the belt, 379, E. 
N. XXXIII. | ET» 2% 56 


* 


Sed Deſcent of E 357. 359. 


9 
9 * . 


1. The definition 20 diviſion of adesta, 107, 
108 e 128. 
2. Three kinds of eee | 3 


3. 1. By a huſband in bar of bus 21 hat right, 105, 


2 * 108, Ee. 


3 2. By a biſhop in bar of the Ehurch's right, 10g, 


g 110, Sc. . 
8. 3: By the tenant in tail in bar of his. le, x16, C. 


6. And ſee the reaſon why in theſe caſes u was rolled, 


108, 109. 117. '394 


ron 1 By wartanty, 117. 394» XLIV. 


Biſhops might alien the right of poſſeſſion, 109. 


9. But not the right of propriety without the chapter's con - 
ſent, 10 


20. The: releaſe of wwhandin tail to a diſſeiſor works no diſ- 


continuance, Oc, 118. 


21. But 2 releaſe with warranty will work a diſcontinu- 


72 
/ 
& % 


ance, 120. 394, N. XLI 


142. Inſtances of conveyances which paſs N. A. work 


no diſcontineanyey 400. 0 K 
| 13. If 


= 1 * * 


17 ns In tail-leaſes for life, &e. it works a Asad 
8 je tes nuance, 121. 396, N. XLVIE 
OW” . ig.) And # now reveriion in fee is gained to the tendnt in 
hs 5 tail, 12m. | 
Wis © + 15. See more of FREIE by tenant in tail, 121. 


16. The reaſon why tenant in tail way diſcontinue i in fans ö 


e 124. 
27. In what caſes he cannot Aena, 125, 126, 127, 


b 5 5 x, 5 As where he has a right of poſſeſſion, but is not poſſeſſed 
TE by virtue of the entail; 126. 

: * a 19- Diſcontinuance of copyhold eſtates. . (ﬆ7); 
„ ; and TT 9% Ss. 

5 45 

| vi- and Disti 


1. What? 21. 60. 5 
2. By a diſſeiſin in fee, 2 6 in the Ali, 
2 | 119. 371, N. XXI. 
e A dee on ſei c. right et r 21, 
t ; 8 22, 2 24 
4. And the Ates is elne 21. s 
5. A diſſeiſor and n bound by con- 
_ e hin , though within the year and 
6& A diſſeiſor dying ſei thou 
3 gives a right of paſleſfion to his heir, * ve 
5 7: A diſſeiſin ſeparates the poſſeſſon and the right, &c. 53. 
3 1 9 W 9 
6 ve - PAY n S\ 27 4 6. 
: wry | ; releaſe to the diſſciſor's leſſee, enures to 8 
5 him in remainder, 86. 
10. No 8 (properly) of a right, but of the poſſeſſion, 


- te Dips: T. boy tet Þ ts - 
„ poſſeſſion, 14 
. ea 2. And his attornment does not ouſt me of my right, 


104. 
3 For the wrongful payment of the tenant ſhall not deveſt 
| my right, 104. 
. 24+ And on s diſliſn of the demeans of my manor, the ſer- 
2 ESA vices are ſtill in me, 105.4 
13. Where difſeiſecs may enter into the demeans, or diftrain 
—_ -, for the ſervices, 105. - 
8 1 Weg oye l by deſcext, the diſſifee | 
2 5 eee 106. 
25 «$1 | £3 Al | 17. A 


g 
„* - F . 71 
4 * ; : ' * 
; - « $$ 
. « 


I SF 35: 49s 


Di and Diſſcifing— 5 
ar 17. We. having pollen, may take a releaſe of the 
right, 11 8 
18. If the diſſeiſce diſſeiſes the — the diſſeiſor, he 2 
gains no right, * 99, N. LVIII. 
| 19. No diſſeifin 7. No 2 a copyhold, + * 281. 
23056. 309. 457, X. 471, N . 


93 1. A ditres g _ po land might not be 
| 7 1 r 2 1 
N. XXVII. e 
1 e Ct. N. CLVIIL, * 
a co I 
T e 305; * 47% 


: n — Eflates— 
ö See 9, 10. 


| 


* - 


| Dominium dren 0 atile— kh 8 *. 
I I, parated in feuds, 50, I 
2: "WM Eel nents 260, N- 35% N. V. ö 


— They are a port of the king's galt, 113. 


- Dowerono 1. Dos and Dower, what it is by the civil law, Ee. 107. 
$5Þ 2. How introduced by the feudal law, 108. 
br ATTY {6 1 Into England, 26, (r). 

| & ow * ny oe n Leen, = (8 
by ation iffers from free-benc 11. 

5 N. CLXIV. See har, danch. * * 

6. A reverſion after dower only a naked right, 27. 
5 Forfeiture of, 322. 474, 5, N. CLXV 


Alſo the wife, till endowed, bas only a naked right, 26. 
| 373, N. XXV. 
9. The ower' lor endowment)" i the wife's own a, ; 


: 42% 42.) 6 277 
10. EIT IVY 27. 


WI. E 
Fjefiment— 1. By leſſee of a copybolder for one year, 212. 
2, For ſeveral years without licence, 213, 436, N. XCIL 


Emblements- 1. The lord to bave them on his entry for forfeiture of a 
copyhold, 250. 446, N. CIX, CX. 

2. How emblements ſhall be diſpoſed, 307. 

LL Entails 


12. 


/ 


Fi: We iS 9. 3 


1. Frank-marriage, 10. 355, N. IX. 
2. Danee os holds * the donor, 39%, N. XXVII. 393» 


3 Wn by warranty, 142, toe, 4. 404, Tc. 

4. Will not merge in the fee, 456, N. CXXVI. 

5. Of Mee. 165. 424. 

6. How barred, 1 „ee. 427» N: LXXX. 428, 
N. LXXXI, L X11. 


| DE — 927 430, N. CLIV. 


"To. the * 0 + | . ue, * e N. | 


* 1. What it h. URS: 


2. Anciently made coram ws, e. 83. 91. 11 
3. Tolled by defcent; 5 and tes By 27 I 


370, N. XXI. 373, N. XXVI. 374, N. XXV L 


| LUI. 
4. bes e a right of entry, an | a tide of 


5 te * heir, 3. 1, N XXI.. 
6. Ke” of young does not abate the ers 


ight, 2 | 
1 Butis Saen au- br bug 29. 
Entry defeated by dower, 27. 
„„ Writ of entry, 49. 


7 585 Entry for condition broken, 181. ans: N. LXXII. 


11. By a eh on one wha, was 3 admitted, 
191, ( 

The ee of infants, feme covers 2 is not barred 
by a deſcent, 32. 

13. Where an envy, tolled; the mean profits are alſo, 46. 

14. Why entry is tolled upon a diſcontinuance, 117. 

15. N doth not take away entry, 25. 372 N, 


16. Nor the deſcent of a copyhold, 160. 191, n. (n). 
I 1 When not barred by warranty, 148. 404, N. LXIII. 
An entry and a claim by the feudal law are the ſame, 39. 
I hreats, violence, &&'c. will excuſe an entry, Cc. 40. 
See Copyholds, (22). . (37). (62). Ks 0% Emble- 
ments, (1). Eſcheats, ( (2), (3). Feeſfents, (x). 4). 
- (8) (10). 


1 8 of, Cc. Introd. xix. 17. 
1 the lord by the heir, 25. 52 N. xxiv. 
4 5 | 


leſſee, 34. (). 299. 
n 9 9 


Eſcuage 


* 


5 N ˖— —· 
Eſcuage= Origin of, Introd. xxi. =" 


Eftatsr— . If eftates are in poſſeion, no livery is required ; and if 
=} in reverſion, no attornment, 104. 390, N. XXXIV. 
2. Copyhold eſtates, how created, and by what rules guid- 

| ed. See Copybolds, (1), c. (10), (11). and 258. 200. 
Eftrert— Copybolders may take them, 236, Ge. 


Brecuter's Yar : : 4 
1. In copyholds, 320, 1. REL 

Zrecutory Deviſe — | | 
Peri of contingency, 98. 393, N. XIII. N 


Extent— Whether a leaſe of copyholds be extendible, 295, 6. 467, 8 


| Fuuly— 1. Origin of, Introd. xv. I 

1 | 2. Fealey, inſeparably incident to a feud, draws with it 
3] wardſhip, marriage, and relief, $8. 96. 

3- Reſpiting of, 216, (2) | 


A * 
9 See 418, Ce. N. LXXIX;, © 


Fees Simple 1. See 354, N. VIII. | 
2. By wrong, 371, N. XXI. 
Fee upon a fee of copyholds, 260, 1. and n. (p). 
4. To the heirs of the body for ever, 270, 1. 


Fu- Tui See Entails. | 
| Felmy— Of forfeitures thereby. See Copybolds, (33). and Forfeit« 


ure, (11). 


En Covert- 1. Surrender of copyhold by, 277. 457, N. Cxxvin. 
2. Deviſe by, 322. 474, N. OLAvi. | 
See Women, and Forfriture, (26). 


| bur, &c. 39. $3. 83. 91. 100, 101. 375» 
77 2. Who 


Frffments — * | 3 


2. Who may enfeoff, 53. 390, „N. xxxlv. 
3+ If a diſſeiſor enfeoffs on condition, and the offer diet 


Hog __ ſeiſed, his heir gains a 2 
ie ee bez”: an entry 2 . a ys I the 


5. Wben e (private) begun not to alter the "IO 
of poſſeſſion, 43. 
6. Feoffments ſecret prove miſchievous, 50. 
7. n a feud paſſed nothing till livery (or atorn- 
ment), $3. 
8. Nor could feudal feolfinents be defeated without acts of. 
; notoriety, 92. | 0 
9. Muſt now be in writing, 300, (f). 
10. Why tenant for life or years by re-entry, cannot defeat 
te whole feoffment, 93. 
11. So if either recovers in an aſſiſe or ejedment, 93- 


ac 12. Leaſe to A. for years, with "livery, remainder to A.'s 
right heirs, is a void feoffment, g7. 
13. See the ancient manner of conveying by feolfment, 
100, 101. 
„ 44. All feoffments: had anciently a warran j annexed (ex- 
* | eſſed or implied), 117- 394, N. XLIV. * 
1 5. wie ere a feoffment with warranty bars the iſſue in tail, 
or not, 126, Ce. 394, N. XLIV. 404. 
16, Where tenant in tail enfeoffs his heir of full age, and 
dies, the heir muſt hog by ſuch 9 (only), 
130 
Feudal Siem — 
1.̃. Origin of, &c. Introd. v. 3 N. II. 
2. Decline, Introd xxi. &c. 
3. The principles of our laws of property derived from it, 
Introd. xxv. 406, N. LXVI. 
4+ When © generally i in England, 96, (0). 
See Peuds, 


1. What a feud is, and of the vaſlal's rights therein, 1. 
350, N. III. 


2. And ho it was obtained and enjoyed, 2. 


3. At 3 was very unſettled, and bow it became certain, 
4. The lords at firſt entitled by election, &c. and the te- 


” 


© ___- nants merely at will, x, 2. 347- 351, N. IV. 
= + Is ah " Introd, v. & xv. 351, N N. IV. 


— 


6. For 


9 


1 * 1 x CY 


bu. or Frodr— 


6. For life, Introd. xvi. 347. 351, N. iv.. 364, N. vim. 
Deſcendible, Iutrod. xvi. See Deſcents. 

5. A feudal III. , or 3 and allodium, are oppoſite, 
2, 350, II 

9. The di R and that the former gave 
birth to gavelkind, (.) 2. 353, N. VII. 

10. The diviſion of feuds into, 1ſt, hereditary, or for life, 2 

11. 2dly, Nobile or military, & ignobile or villein, Jur. — 

5 NG 2, (1). 10. 12. 354, a X. 

12. » Novum & anti 25 17, 18, 4 | 

— 4-1 3h VIII. N N TED 

13. Improper, &e. 2, (J. 356, 7. ' 

14. Incorporeal, 1, (6), | 

15. De cavena & de camera, 479, N. CLXXVI: * 

16. Foun OO how introduced, 10, 11, 363, N. 


17. Why, at * it paſſed to the eldeſt male, 11. 
18. And he to be married with the lord's conſent, 11. 
19. gh = to all the deſcendants of the donee, 9 
| „ 12, 13, 14. 
20. But thoſe of the half blood were excluded, and why, 
I 
21- And 110 . the iſſue of a ſecond marriage, 14. 
22. For the lord had only the firſt marriage, 14. 
23. The * of the feudatory was excluded, and why, 
1 
24. And were baſtards. See the reaſon, 20. 
25. Where it ſhall go to the uncle, 17, 18. 
26. Seiſina fecit flirpem, à rule therein, 14. 
- 27. And ſo poſſeſſio fratris facit ſororem efſe beredem, 15. 
28. How to make claim thereto, 13, 14. 
29. Where to * formam don, 15. 
30. How eſcheated, and how forfeited, * » 38. 
31. How re-eſtabliſhed when broken or vided: 12, 13. 
32. Not alienable without the lord's conſent, and why, 50. 
g8ee Alienation, (1). 
33. Nor transferred without the tenant's attornment, 8c. 
34. Feuds, when conſidered as a civil right, 48, 49. 
35. Originally created by grant, &c. but now ſubſiſting 
g only in preſcription, 133, 134. 
36. Feudal tenants would not attorn to a new lord without 
a new warranty, 134. 
37. After quia emptores, conveyances with warranty had all 
the effe@ts of feudal comrattr, 134. | 
LL 3 74 38. iſt 


1 


Fu, or Faad 


4 . 1 
a 
Tm - - ? 


* 


450 3dly, The tenant of the land migh 
- »% : charte, &c. 138. 153. 


38. 1, It repelled the warrantor and his heirs from claiming 
the land, 1 34, 135. 151. * | 

39- 2% The warrantor might be vouched to defend the 
and, Cc. 138. 153. | 

t have a warrantia 


” 4 
* 


1. Origin of, Intrad. xvii. | : 
2. Derivation of the term, 143. 403, N. LX. 


| Ferudun— Origin of the term, 347, N. II. See Fu. 


- 


Fines an Altangtion- TORE ENS s 
11. See Introd. xiv. $9: 377, N. XXXIII. 
2. Paid by the feoffee, 50. 377, N. XXXII. 
Fines of Cb E 
n 7 1. Due only by cuſtom, 292. 463, N. CXLIII. 


2. On the change of the lord, 292. 463, N. CXLII. 
On admiffion, 163. 218, &c. 223, &c. 410, N. LXIX. 


- On that of the particular tenant and remainder-men, 


163. 416, N. LXXVII. 


; 5: Of joint-tenants, coparceners, and tenants in common, 


330, 333. 478, N. CLXXIV. 


6. Of executors, 289. 460, N. CXXXVII. 


. Of widows, &c. 2 N. XCVII. 460, | 
* N. CXXXVI. * 92 8 8 
8. Of ſpecial occupant, 327. 476, N. CLXXI. 


9. On -furrender by the particular tenant and remainder- ' 
(e). 


- - 
-— 


. man, 16 . . | 2 95 . 
10. Nonedue = bi 1 enters ſor condition broken, 181. 


11. Or on determination of an eſtate for life, 194. 


32. But where there are ſeveral tenements, there muſt be 
ſeveral fines, 218. ; 
13. Certain and uncertain ; refuſal, Ic. 219. 


14. Demand of fine muſt be perſonal, 227. 
15. When confined to two value, and when not, 239. 


3, 4, N. CUI, CIV, 


16. When a bill in equity may be t to regulate fines, 
8 


310. 472 3, N. 


17. Remedy for, 163. 8 16, N. LXXVI. 461 
7 F | 461, 


| 28, They are not within the kanu of limitations, 178. 


Fetfuture— 1. Of the feud; Intred. xviii. 38. 


1 9 i a 0 


1. Levied in the lord's court, 100. 8 
2. Nature of them, 102. 


3. 1 fo cou © Wis | 
4. How and upon what motives originally introduced, 
102. 7 4 c * 
5. It paſſed nothing but what the grantor could ſeize, 100, 
102, 
6. It paſſes the eſtate before (or without) attornment, 99. 
7. And the grantee ſhould have wardſhip, or enter for a 
forfeiture ot eſcheat before it, 99. ___ 
8. But could not diſtrain or have action of waſte, &c. 100. 
9. Or a writ of entry ad communzem lege, ot in conſanili 
caſu, t. 100. | 
10. But what the lord might ſeize (as heriot, wardſhip, &c.) 
; he might take before attorament, 100. TEST o 
11. Ancient manner of conveying by fine, 100. 


374» N. XXVIII. 
2. Of copyholds, who ſhall take advantage of ; The lord 
2 the remainder-man. See 172, c. 443, 
3+ ———Leſlee, 244. . 
4. ——Succeeding lord, 240. 334- 480, N. CLXXVII. 
5. Forfeiture by a particular tenant will not deſtroy the 
| remainders overs 244, &c. 445, N. CVII. 
6. So where there are ſeveral tenures, the forfeiture of one 
is not the forfeiture of the others, 246, 7. 
7. Forfeiture' by a wrongful tenant who takes a releaſe of 
Job... right, 355 445, 6, N. CVIII. SY 
8. When relieved againſt in ity, 310. 4 d 
CLXIII. N gy = 
9. Diſpenſation, 247- 334. 480, N. CLXX VIII. 
10. Forfeiture on outlawry, 160, (t). 185, (a). 242. 328. 
tg 381. 474, 3s N. CLXVII. * 
11. For felony, 240, 1. 322. 383, 4. 475, N. CLXVII. 
12. By leaſe, 213, Ce. 231, Sc. 293. 464. 
13. By bargain and ſale, 255. 451, N. CXVIII. 
14 By feoffment, 2344 &c. 838 480, N. CLXXIX, 
15. By recovery, 235. 455% . CLI. | | 
16. By nonpayment of fines, 218, 1 
| 17. Of rent, 225, Ee. 441, N. XC , 
114 ? 18. By 


D 


1 * K. 


18. 7 abegssdien of fervices, 229, Ee. 


19. By non-admittance, 230, Cc. 442, N. 1 ct, 


20. By waſte, in mines, &c. 
21. In timber, 235, &c. . 


22. By building ouſes, 235. 


23. By incloſure, 242. 


24. 'By defacing . 243. 


25. By the acts of a ſtranger, 235. 1 
| ; By AIV. . infant, c. _ 293 · 453 v. 


3 4. N. CLXVII. 


2 . an a 9 243. 


emblements on forfeiture. See Emblements, (1) 
i No . of an ur in ms, 444, N. 


* 
* 7 
| 


| 4 1. 193 373 N. xxv. 8 CLXIV. + | 


2s How ' ted, 311. I, 7. 4 N, XCIV. ws 
N. CLXIV. 474, N. CLXVII. 
3. Of admittance to, and fine, 223. 4499 N. XCVII. 
450, N. CXXXVI. 
2 . —— 
or e ore 


2. See 462. 473) N. CLXIV. 


1. To be taken mot ſtrongly againlt the grantor, 18. 


2. Where a confirmation may amount to a new grant, 78, 


3. Organs by the words ded, eonceſſs & confirmavi, 
4. Gran of rights of poſſes and propriety ſererally, 


79, 80. 
5. Where grants paſs till attornment, '85, 86. 


| | nothing 
. nnen. how and by whom, 87, 88. 
| . N 0 x bn i = Grant 


IN D E X. 93 


Grant of Copolde— 


4 By ecclefi 


1. What may be granted by copy, 215, c. 312, 313 


1, Ee. 
Ro 
3. Of ts by a perſon 13 
— 357 257» Cs. 


5. By a perſon + rob in as eln of is wiſe 330. 
6. 5 a guardian, 313. 
the ſteward, 221. 250. 4475 N. — 
i 6 rant in reverſion by a leſſee of the 204. 
9. The lord cannot grant to his wife, 439, N. Xciv- 
10. The ancient cuſtoms mult he gs * 221. 


bu 5 Guardianſbig— 


1. Origin of, &c. See Intred. xvii. N I. 
* Introd. xviii. 339 N. I. "A N. 


. Guardian in whom, 1. . 6. N. XVI. 8 
r : 


| 4+ Shall have the copyholds of the infant, unleſs there be a 


cuſtom to the contrary, 3 &c, 32 N. 
CXLIV. 472, N. CLY, © XI. Rory 4%» 
5. Guardian may hold courts, 13. 
6. Copyholds are not within — * 8 II. 
476, 7, N. CLXXI. * 


8. * — hthood, * 
p on kni 
* Neany; 472. N. AI. * 


. 
. 


. 0e the manner of oairmations 


"B61 - Of lieu in copphald grant, 259-4534 . CXXI, 


ww es 1. Excluſion of, 14, 0. 


* 


* 


2. See Poſſefſi Fratris.. 
1. Origin of, hntrod. vii. þ 


2. When payable, and to whom, 96. 


1. Where that word is neceſſary in grants of hereditary 
feuds, 2. 72, ane 1 


304 1 N Dd E X. 

Heir, ? 
4 wier in word of une of e 268, 
272. 28 


the 0 ON his expounded; 271. 
2 * 5 - _ fngor vr, 270, We SET N 


9 5 N ſeifin in law, 21. 45. 370, N. 
XX. 376, 6, W XXX. Wa" 8 
cannot bring treſpaſs, 4 $ 376, N. XXX. 
hat the heir of a . may do before admit- 
tunce. See-Admittante, (19 ). yhold, (1418). 
OO ſeiſin; of the feud. See: Hamittance, (1), (2). 
N * be paid by the heir ef de, 24. See 


The bir, notwithſtanding dower, has the freehold i in 
8 26, 7. 373, N | 
oF T3. Yet his reverſion after ſeems ly a naked right, 27. 1 
12. The heir. of a diſſeiſor who died quiet! . gains 2 

1 of poſſeſſion, 37. 399, N. LIL. 

13- I « diſſeiſor dies ſeiſed, though: within a year and day, 


EL be, it Wann. e to his 


. Heirof conqueſt and of line, 46g, N. LV. 
385 * fmt — 


Ha, and Homage Anceftrel— - 
1. Se row er pon ofs. to to the lord, Introd. 
a. . e 8 N 
1347. 151 #0154. 
* 3. Homage Anceſtrel extinQ, 154. 
N 4+ The lord of the homager was e to defend his te- 
nant'ꝰs poſſeſſion by plea or battail, and to find him a 
champion, c. 147, 148. 
Wow: 1 tenant was bound to defend his lord by his 
5151. N 
18 The obligation, in conſequence of homage, continued 
during the tenant's life, though he had parted with 


the feud, 143. 84 N. LIX. 
"annexed to it, 133. 


11 © - : 


7. That ſuch homage 

151. 400, N. TW. See the Introd. xv. 
* 8. e ny hs of ſuch warranty, 137, 
9. Nl 5 homagium repullit 3 1525 


10. See ald 133, 1345 
$ 


ow 


— 


DF 306 


| | Homage in Court— BEERS | e 
Is woman ma on to preſent, 

 N, CLAVIL N * 
2. But not an heir before his iffion, 287, (y). 
3: Of the homilige in a — 


210, Oc. 432, 3. | 


| I and J 
Indiftment— Bya copyholder againſt his lord for a forceableentry, 329. 


- Infants 1. Where their entry is barred by a deſcent, 3r. 
2. An infant diſſeiſor gains only a naked 33. 

3- So if he aliens, and the alience dies ſeiſed, &c. 33. 
4+ And if he recovers, &c. he is till a diſſeiſor, 33. 
5. Vide infra Laches. n 
6. Admitfion of to a copyhold, 286. See Admittance, (11). 
7. Privilege of, 293. 464, 5- 
8. Forfeiture by, 230, 1. 293, &c. 463, N. CXLIV. 
9. In ventre ſa mere. See Surrender, (29). 

10. See Guardian. „ 


E 6 Loyal fas 


Jeintmants— 1. r r 1 
NN to each 

other, 92. 
3. And that without any attornment of the tenant, 92. 


Jus Retratiur— Retrait Feedal & Lignager, 325+ 4759 N. CLE 
King— 1. Repreſentative of the ſociety, as to many purpoſes, 
2. The king is guardian of the ſpiritualities tempore vace- 
Honis, 112. ; , 


3. He may erect and endow donatives, Cc. 115. 
4. Of the king's courts, &c. See Courts, (2—6). 


Knight-ſervice-1. Origin of. See Intred. xv. 
2. Forty days attendance in the army, 11. (z). 
3. See Eſcuage, Service, &c. 


Ha bed: 1. Oi of. Mt its is 1 
. . Age of, Introd. xvili. 339, N.. 


„ 


. 


: a5 „ <<. 


2 


3⁰⁶ Ix N D E x. 


aan en een. 1 a 
— Wb 1, Laches are not to be ſuppoſed in Keane fans; coverts, 
Keel! c. 32. 132. 
F ee Laches of yar and dy lided onthe feud law, 40, 
See 28, 342, © 


au, * I. Thou ha leaſe is a covenant real, yet the leſſee is only 
bailiff for the leſſor 34. See 54. 469. 
+ And the diſſeiſor and his heir is bound — 22 * 
2 n 3. And the leſlee's entry before a deſcent reveſts 
5 ..__ hold in the leſſor, 35. 
So it binds the lord on Acbest, 24; (b). 299. „ 
oof Leaſe * a copybolder for a year, 212, Se. 291. 436, 
| 6. Ford Ct. 461, N. CXXSIY. * 
A 1 Nen c. 2 
Ws 3 Cc. 436, N. XCII. 463, S N. C Liv: 
+a . Wböstber ſuch ſeaſe be — 205. &c. 47, N. | 
14 rr CXLVII. tec. 
© 8. Confirmation of avoidable let. 293. 464: 5 
— 2 293. 464. | 
See Forfeiture, (1a). 


: Lin — +. Determines on the death or alienation of the lord who 


grants it, 203. 298, 9. 468, N. CLI. 


Wes F Who may licence, 333- 


3. Licence on condition, 299. 469, N. cn. < 
4. Licence on paying ten years rent, or power to let with- 
| out, 294, 465, N. CXLV, * ; 


Livery=" 14. . coram 


Se. Introd. xiv. 39, 40. 53. 83, 84. 371, N. 
XXII. 375, N. X IX. * * 
3 king, &c. to eccleſiaſtics, 112. 
4. Secundum charte, 396, N. XLVI. 
5. Till tivery nothing paſſed by a t of the feud, 83. 
* Leaſe to A. 8 with ivery, remainder to bis | 
: ww is a void fee, 
bn Attornment, Feud, and 388 


Lord and mr : 
1. Lords and tenants of feuds, i their LS end relative 
duties, Introd, xiii. 1. Br, $2. 
2. And ſee the reaſons of thoſe relative duties, 151. &c 
3. The' lord's confirming the tenant's FRIES Kot paſs 
© the Rigniary, 79+ we 
4 Bu 


L. *. D E X. 


Lerd and Tenant— | 
4. But by bis — his right he extioguiſhes the feig- 
niory, 80. 
5. How the lord may abridge or enlarge the tenant's ſer- 
: vices, 80 | 
6. He could paſs over his tenants without their aflent 
by attornment, Introd. xiv. $1. _ | 
The tenant's attornment cannot vary the lord's grant, 82. 
. Where the lord may avow on a diſſeiſor or a ſtranger, 
118. See 372, N. XXIV. 
9+ The free tenants of a feudal lord wens to. be his ch. 
pions, 3 
11. Lords of 3 their zuhority and power, I 56. 193. 
196 to 212. 250. 


12. What a deminus pro ben or other contingent lord, | | 


may do, 196 #4 209. 
13. The lord himſelf may make admittances, grants, c. 
off from the manor, 216. See 250, 251. 
14. But it is ſaid a ſteward muſt do it within the Manag 
| 216, 250. 
15. Yet it ſeems a ſteward, eſpecially empowered, may do 
it, 216, 250. See 447, 8. ; 
16. For other duties of a Reward, ' ſee 216. * and 313 fs 
320. and tit. Steward, 


Lunatic. Cuſtody of them as to copybolds 223 307. 


: M | 
 Mandamus= Lies to admit a copyholder, 413» N. LXXII. = 
N. CXXXVIII. 


Manor — 1. Origin of, Introd, xi. 407. 
2. Cannot begin at this-day, 434, N. XC. 
3- Muſt have a court-baron with two free-uitors, 
431—4. | 
45 t of a manor will paſs leaſes for yearty, 
but not for lives,'&c. 105, 106. 
* cuſtomary manor may be held by copyipf court- roll, 


| 9.21 
6. THEN? os not the ſte ward, may make admittances 1 
off ow the manor, 216, 2 held off 250. See 4473 Tee, 4 
7. A court- baron cannot be held from the manor, ks 
0 Se G (1). (60). cen. 
| ' r 3 


— M 


1 3 — 


Pe eſſe 
7 2 — — e. inet dike rer 
h 2 Seifina N 54 ; | 
o. Unumguodgue ſolvetur # „ 68. 


1 — Of digging them on copybold lands, 327. 
Muzera— Rh non momma 34% N. II. n 


Non eompos, c. — 
jy 1. Their entry not barred a deſcent, 32. 
8 r can ſtultify himſelf; how be may be he 
L 32. a 
3 — lands, ma 307, 308. 


Notoriety * What acts of notoriety are neceſſary in attaining, pol. 
255 r 83 _ 
98411 

2. E is a notoriety, 122. 

3. Sois livery and attornment, and muſt be made coram 


N ns Kn 


45 


ok | 0 | 


9 1. Of a ſpecial occupancy as to freehold ads, x1 11 


There can be no general occupant of a cop 26. 
$ * may 9 [nes 327. dee en. 


da i thereby, 242+ 3 and fee . 
10). 


Paunate 


I N D xX. 


| P 
Pannage= Right of, 385. 
Peerage— © Feudal, 359, G. 
Perpetuity— None whe th cnn ducing uv 
Paſelio Fratris— 


1. See Half blood. 


18, and Notes; 22. 28, and { y). 158, ()- 162. 268. 
3. Of 2 copyhold before” iſhon, 159- 458, N. 


CXXXII. 


' 


2. Of what, and how cauſed,” 1 ns. 16, and Notes ; 


Peſſeſon, and Right of Peſſeſiun— * 


: 


I 1 8 that had the 


5. Till endowment, the wife has only a naked 


1. A right of poſſeſſion, what it is, &c. 21. $4. 126. 123: ; 


$79, N N. XX. 399, N. LIII. 1 
2. Of 2 naked pofleſlion, and how turned to a right, 22. || 


3. When a naked poſſeſſion deſcends on the heir, it makes 
a right of poſſeſſion diſtin from a right of propriety, 


2056. 
4. How dower avoids the poſſeſon of the heir, 27. 


6. Poflhon of the younger brother is polſefiion of the* 
elder, 

7. i. e. Tie foe a2 dope dit Hts the be, 

A Wiki 8 wary of ib brother deftroys 

here the entry younger the 

poſſeſſion of the elder, 5 

9. No r law, empore domeſlici belli, gives 

a right of poſſeſſion; contra if in time of a foreign 


Ah. 
plicſion could an em law, but un 
bus, 11 


1 might take a re- 
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